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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


enaaorea: en amma 


INTERNATIONAL HALLIWELL MINES, LIMITED 
and LA SOCIETE D'EXPLOLTATION ET DE 
DEVELOPPEMENT ECONOMIQUE ET NATURAL 

P MALT. 


Plaintiffs, 
-against- 


CONTINENTAL COPPER & STEEL INDUSTRIES, AMENDED COMPLAINT 
LNC.),. MORTIMOR’S. GORDON, MIDLANTIC 

NATIONAL BANK, as Executor of the Estate 70 Civil 1400 (DBB) 
of WALTER H. KNORR, SAMUEL M. GOLDMAN 

and DELLA JACOBS, as Executors of the 

Estate of SAMUEL UNGERLEIDER, MARTON V. 

WHEELER, as Executrix of the Estate £ 

ARTHUR WHEELER and ELEONORA HARRIS, 

ROBERT HARRIS and JOSEPH STEINHARDT, 

as Executors of the Estate of Harry 

Harris, 


Defendants. 


Plaintiffs, by their attorney, JOSEPH LOTTERMAN, Esq., for 


their amended complaint herein against the defendants pursuant 
is pA t 


to the orders of Judge Richard Owen, allege: 


FIRST: This action arises under, and jurisdiction is con- 
Ferred on this Court by, 28 U.S.C. Section 1332. 

SECOND: This action is not a collusive one to confer on 
a Court of the United States jurisdiction of an action of which 


it did not otherwise have jurisdiction. 
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THIRD: At all times herein mentioned, the plaintiff, 
INTERNATIONAL HALLIWELL MINES, LIMITED (Halliwell) was (former- 
ly under the name, Consolidated Halliwell, Ltd.), and now is, a 
corporation organized and existing under the laws of the Province 


of Ouebec, Canada and maintains its principal place of business 


in the City of Toronto, Ontario, Canada. At all times herein 
mentioned, the plaintiff, LA SOCIETE D'EXPLOITATION ET LE 
DEVELOPPEMENT ECONOMIQUE ET NATURAL D'HAITI (Sedren) was and 
still is a corporation duly organized and existing under the 
laws of the Republic of Haiti and was and still is a wholly 
owned subsidiary of the plaintiff Halliwell. 

FOURTH: Upon information and belief, at all times herein 
mentioned, defendant CONTINENTAL COPPER & STEEL INDUSTRIES, INC. 
(Continental) was and now is a corporation organized under the 
laws of the State of Delaware, qualified to do business in the 
State of New York, with its principal executive offices in the 
City of New York. 

FIFTH: Upon information and belief, the defendant MORTIMOR 
S. GORDON res des in the City and State of New York; the defendant 
MIDLANTIC NATIONAL BANK is the Executor of the Estate of WALTER 
H. KNORR, deceased, and is a national bank with its principal & 

' place of business in the State of New Jersey, of which State 
WALTER H. KNORR (the defendant Knorr) was a resident at the time 


of his death on December 14, 1973; the defendant MARION H. WHEELER 
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is the Executrix of the Estate of ARTHUR WHEELER, deceased, 
a resident of the State of Connecticut, of which state ARTHUR 
WHEELER (the defendant Wheeler) was a resident at the time of 
his death on May 8, 1972; the defendants SAMUEL M. GOLDMAN and 
DELLA JACOBS are the Executors of the kstate of SAMUEL UNGERLEIDER 
and reside in the City and State of New York, of which state SAMUEL 
UNGERLEIDER (the defendant Ungerleider) was a resident at the time 
of his death on April 9, 1973; and the defendants ELEONORA HARRIS and 
JOSEPH STEINHARDT are the Executors of the Estate of HARRY HARRIS, 
deceased, and reside in the City and State of New York, of which 
State HARRY HARRIS (the defendant Harris) was a resident at the 
time of his death. 

SIXTH: The amount in controversy exceeds $10,000 exclusive 


of interest and costs. 


SEVENTH: Since 1959, the plaintiff Halliwell has been, and 
still.is, primarily in the business of o ming, operating, deve lop- 


ing and exploiting mineral deposits, including copper deposits 1lo- 


cated in the Republic of Haiti and operated through its wholly 


owned subsidiary, the plaintiff Sedren, pursuant to a concession 
granted by the Haitian government (such copper bearing property 
being herein referred to as ''The Haitian Concession"). 

EIGHTH: In the Haitian Concession, the business of the 
plaintiffs was and still is the exploration and mining of copper 
ore and concentrating such ore for sale to refineries and other 


users of copper concentrates. 
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NINTH: Defendant Gordon was a member of the Board of Direc- 
tors of the plaintiff Halliwell continuously from in or about 
September, 1960 to July 25, 1967; a member of the Board of 
Directors of Sedren continuously from June 8,1961 to August 
31, 1967; and, upon information and belief, at all times herein 
mentioned said defendant was a member of the Board of Directors 
of defendant Continental. 

TENTH: The defendant Knorr was a member of the Board of 
Directors of plaintiff Halliwell continuously from in or about 


June, 1961 to July 25, 1967; and a member of the Board of Direc- 


ters of Sedren continuously from June, 1961 to) June 20,, 1968, 


ELEVENTH: The defendants Ungerleider and Wheeler were each 
members of the Board of Directors of the plaintiff Halliwell from 
on or about June, 1961 to July 25, 1967; and the defendant Unger- 
leider was a member of the Board of Directors of Sedren from June, 
1961 to September, 1967. 

TWELFTH: Since in or about November, 1959 to July 25, 1967, 
the defendant Harris was a member of the Board of Directors of the 
plaintiff Halliwell; from in or about wuhe, 1965 to July.25, 1967, 
he was Chairman of its Board of Directors; and from January, 1959 
to November, 1967, he was a member of the Board of Directors of 
Sedren. 


THIRTEENTH: Each of the individual defendants was elected 
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as a member of the Board of Directors of the plaintiffs through 


their respective periods of tenure as directors and/or officers 


and/or nominees of defendant Continental, which, upon information 
and belief, acted at all times through defendant Gordon who selec- 
ted the other defendants as nominees. 

FOURTEENTH: Since in or about June, 1961, and until 
July 25, 1967, defendant Continental and defendant Gordon, 
acting for himself and Continental, controlled the operations, 
management, accounting, finances, and affairs of the plaintiffs. 

FIFTEENTH: On July 1, 1964, defendant Continental and 
the plaintiffs entered into an agreement (such agreements being 
called herein 'the 1964 Agreement'') whereby the plaintiffs were 
obligated to sell all of the proper concentrates derived from 
the Haitian Concession for the period from July 1, 1964 through 
December 31, 1966 at a price based upon the next export prices 
quoted and published inthe publication 'Metals Week'' ("The Ex- 
port Price''’) and through the period ending December 31, 1966 cop- 
per concentrate was sold to defendant Continental pursuant to the 
terms thereof. 

SIXTEENTH : In or about April, 1967, defendant Continen- 
tal and the plaintiffs entered into an agreement, effective Jan- 
uary 1, 1967, extending the 1964 Agreement but providing that the 
price to be paid by defendant Continental for copper concentrate 


was to be determined by averaging four (4) prices (including the 


lla 


export price) rather than upon the exnort price alone. 

SEVENTEENTH: ‘The 1967 Agreement remained in force, and 
the piaintiffs performed their obligations to sell copper concen- 
trate to defendant Continental in accordance with the terms there- 
of, until the termination of the Agreement by the parties on or 
about March 15, 1968, 

EIGHTEENTH: Defendants Continental and Gordon, and the 
other defendants, as their nominees, caused and coerced the 
plaintiffs to enter into the 1967 Agreement and to perform the 
Same pursuant to a plan and design among the defendants to cause 
the plaintiffs to be operated solely for the benefit of defendant 
Continental and irrespective of the best interests of the plain- 
tiffs. 


NINETEENTH: The 1967 Agreement was improvident for the 


plaintiffs, and, upon information and belief was known by each 


of the defendants to be improvident. During the period of the 
1967 Agreement (January 1, 1967 through March 15, 1968) and for 
approximately one (1) year prior to the execution cf the 1967 
Agreement, the average price upon which the price to defendant 
Continental specified in the 1967 Agreement was to be computed 
» Was substantially lower than the export price; upon information 
and belief, at the time they caused the plaintiffs to enter into 
the 1967 Agreement, defendants knew that such average price had 


been substantially lower than the export price and that in the 
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normal course it was reasonably to be anticipated that such aver- 


age price would continue to be substantially lower than the ex- 


port price, 

TWENTIETH: Upon information and belief, the defendants 
caused and coerced the plaintiffs to enter into the 1967 Agree- 
ment in willful and deliberate disregard of the plaintiffs' best 
business interests and solely for the purpose of securing to de- 
fendant Continental the benefit of the substantial difference 
between the price at which the plaintiffs were required to sell 
copper concentrate to defendant Continental thereunder and the 
price at which the same could have been sold to others. 

TWENTY-FIRST: Upon information and belief, as a result of 
the action of defendants in causing and coercing the plaintiffs 
to enter into and to perform the 1967 Agreement through the 
term thereof, defendant Continental was able to and did resell 
to others the copper concentrates sold to it thereunder by the 
plaintiffs and derived therefrom substantial profits which would 
otherwise have been derived by the plaintiffs. 

TWENTY-SECOND: k.t for the 1967 Agreement and the acts of 
defendant in causing the plaintiffs to enter into and to con- 
tinue to perform the same, the plaintiffs could have sold the 
copper concentrates sold to defendant Continental thereunder to 
others at normal market prices aggregating for the life of the 1967 
Agreement, not less than $250,000 more than the price paid to the 


plaintiffs by defendant Continental. 
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TWENTY-THIRD: By reason of the foregoing, the plaintiffs were 


deprived of revenues and profits, and were rendered unable, as a result 


of such lack of revenues, adequately to develop their mining pro- 
perty, to explore and explot additional properties, to acquire 
additional properties for development, to seek further markets 
and customers for their products, to pay their debts or otherwise 
to conduct their business in a manner normal and usual in its in- 
dustry. 

TWENTY-FOURTH: In causing the plaintiffs to enter into and 
perform the 1967 Agreement the defendants violated their fudu- 
ciary obligations to the plaintiffs for the purposing of benefit- 
ing defendant Continental, which, upon information and belief, se- 
cured the benefits of such improvident agreement, and otherwise 
acted for the benefit of defendant Continental, damaged the plain- 
tiffs and rendered them unable successfully to carry on their bus- 
iness, 

TWENTY-FIFTH: By reason of the aforesaid actions of the 
defendants, the plaintiffs have been damaged in the sum of 
$2,500,000. 

SECOND CLAIM 

TWENTY-SIXTH: Plaintiffs repeat each and every allegation 
set forth in Paragraphs First through Fifteenth hereof. 

TWENTY-SEVENTH: During the term of the 1964 Agreement, from 
July 1, 1964 through December 31, 1966, the export price, the price 


at which the plaintiffs were required by the terms of said agree- 


S « 
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ment to sell all of their copper concentrate to defendant Con- 
tinental, was substantially below the price at which the plain- 
tiffs could have sold such concentrate in the free export market. 
TWENTY-EILGHTH: Upon information and belief, the defendants 


caused and coerced the plaintiffs to enter into and to perform 


the 1964 Agreement in willful and deliberate disregard of the 


plaintiffs' best business interest and solely for the purpose 


of securing to defendant Continental the benefit of the substan- 
tial difference between the price at which plaintiffs were re- 
quired to sell copper concentrate to defendant Contineincal there- 
under and the price at which the same could have been sold to 
others cn the free export market. 

TWENTY-NINTH: Upon information and belief, as a result 
of the actions of defendants in causing and coercin, the plain- 
tiffs to enter into and to perform the 1964 Agreement throughout 
the term thereof, defendant Continental was able to and did re- 
sell at the free export market prices the copper concentrate 
sold to it thereunder by the plaintiffs and derived therefrom 
substantial profits which would otherwise have been derived by 
the plaintiffs. 

THIRTIETH: In causing the plaintiffs to enter into and to 
perform the 1964 Agreement the defendants violated their fidu- 
ciary obligations to the plaintiffs for the purpose of benefit- 


ing defendant Continental, which, upon information and belief, 
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secured the benefits of such improvident agreement, and otherwise 
for the benefit of defendant Continental, damaged the plaintiffs 
and rendered them unable successfully to carry on their business. 

THIRTY-FIRST: By reason of the foregoing acts of the de- 
fendants, the plaintiffs have been damaged in the sum of $500,000. 

THIRD CLAIM 

THIRTY-SECOND: Plaintiffs repeat each and every allegation 
set forth in paragraphs First through Eighteenth: 

THIRTY-THIRD: During the period commencing May, 1961 and 
continuously at all times thereafter until July, 1967 when de- 
fendants Continental and Gordon ceased to control the Board of 
Directors and the management and operations of the plaintiffs, 


the defendants caused the business of the plaintiffs with res- 


pect to the Haitian Concession to be mismanaged and operated in 


a manner inconsistent with normal mining practices for the pur- 
pose of benefiting the defendant Continental, in that: 
(a) For the purpose of causing the plaintiffs 
to provide large quantities of copper concentrate to 
defendant Continental during the terms of the 1967 and 
1967 Agreements and upon information and belief to fa- 
cilitate the profitable resale of such concentrates by 
said defendant, the defendants 
(i) "High-graded" the Haitian Concession 


i. e., caused high grade ores to be rapidly and unne- 
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cessarily depleted from the Haitian Concession rather 
than mining the Haitian Concession in a systematic 


fashion involving the gradual use of ores of various 


quality grates and 


(ii) caused the available resources of the 
plaintiffs to be used almost exclusively for the pur- 
pose of depleting ores for shipment to defendant Con- 
tinental without concomitant exploration and develop- 
ment of additional properties for future mining. 

(b) The defendants applied revenues derived from 
the plaintiffs' operations tc payment ~ advances made 
to the plaintiffs by defendant Continental and other 
indebtedness owed by the plaintiffs to said defendant 
in preference to the prompt payment of sums due to other 
creditors and to agencies and other parties with whom 
the plaintiffs regularly dealt and was required to deal 
in developing and exploting the Haitian Concession. 

(c) The defendants prevented the plaintiffs from 
establishing and maintaining business relations with 
customers other than defendant Continental, prevented 
the plaintiffs from developing and expanding both their 
sources of ores and their markets and otherwise used the 
plaintiffs, their business and their assets as an instru- 


mentality of and for the profit of defendant Continental. 
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(e) Defendants willfully and deliberately 

refused to authorize the acquisition of or otherwise 

to provide mining equipment appropriate to the needs 

of the plaintiffs and allowed such mining equipment 

as plaintiffs had to fall into disrepair. 

THIRTY-FOURTH: By reason of the foregoing and in conse- 
quence of the aforesaid actions of the defendants, by the time 
of the termination of the control of the plaintiffs by defen- 
dants Continental and Gordon in March 1968, the Haitian Conces- 
sion had been substantially depleted of all ores, virtually en- 
tirely denleted of high grade ores and the plaintiffs were re- 
quired to commence the development of additional properties and 
the location and solicitation of both new resources and new mar= 
kets without the financial resources which it would otherwise 
have had if its business had been conducted in accordance with 
normal mining practices, and its relations with creditors, agen- 
cies and others involved in commencing and maintaining its mining 
operations were substantially impaired and the Haitian Conces- 
sion was jeopardized, 

THIRTY-FIFTH: By reason of the foregoing acts by the de- 
fendants the plaintiffs were damaged in the sum of $2,000,000. 

FOURTH CLAIM 


THIRTY-SIXTH: The plaintiffs repeat each and every alle- 


gation s@ forth in Paragraphs First through Seventeenth hereof, 
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THIRTY-SEVENTH: Prior to the termination, in March, 1968, 
of the 1967 Agreement, the plaintiffs made various shipments 
of copper concentrate to defendant Continental, the last three 
(3) shipments, an aggregate of 2,332,114 pounds, being made in 
September, 1967, November, 1967 and February, 1968. 

THIRTY-EIGHTH: Application of the pricing formula set forth 
in the 1967 Agreement required that defendant Continental pay to 
the plaintiffs for such 2,332,114 pounds a total price of not 


less than $1,312,038. 


THIRTY-NINTH: No part of said $1,312,038 has been paid to 


the plaintiffs, despite demand therefor, except for an aggregate 
of $1,072,038, 

FORTIETH: In breach of its obligations under said 1967 
Agreement, defendant Continental has failed and refused to pay 
to the plaintiffs the amounts remaining due to it thereunder. 

FORTY-FIRST: By reason of the foregoing, the plaintiffs 
have been damaged in the sum of $240,000. 

WHEREFORE; The plaintiffs demand judgment as follows: 

(a) With respect to the first ciaim: 

(i) Ordering and directing defendant Con- 
tinental to account to the plaintiffs, and to pay the 
same over to them, for all profits derived by said de- 
fendant upon the sale by it of copper concentrates 
which it acquired from the plaintiffs pursuant to 


the 1967 Agreement; 
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(ii) Against all the defendants, jointly 
and severally, in the sum of $2,500,000. 

(b) With respect to the second claim: 

(i) Ordering and directing defendant Con- 
tinental to account to the plaintiffs, and to pay 
the same over to ti, for all profits derived by said 
defendant upon the sale by it of copper concentrates 
which it acquired from the plaintiffs pursuant to the 
1967 Agreement; 

(ii) Against all of the defendants, jointly 
and severally, in the sum of $500,000. 

(c) With respect to the third claim, against all 
of the defendants, jointly and severally, in the sum of 
$2,000,000. 

(d) With respect to the fourth claim, against 
defendant Continental, in the sum of $240,000 to- 
gether with the costs and disbursements of this ac- 
tion and such other and further relief as may be just 


and proper. 
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JOSEPH LOTTERMAN, Esq. 
Attorney for Plaintiffs 
Office & P. 0. Address 
103 Park Avenue 

New York, N. ¥, L0GL7 


‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


‘ INTERNATIONAL HALLIWELL MINES, LIMITED 
and LA SOCIETE D'EXPLOITATION ET DE 
DEVELOPPEMENT ECONOMIQUE ET NATURAL 
D'HAITI, 


Plaintiffs, 


~against- 
70 Civ. 1400 (DBE) 


. CONTINENTAL COPPER & STEEL INDUSTRIES, 

—INC., MORTIMOR S. GORDON, MIDLANTIC : ANSWER TO AMENDED 
NATIONAL BANK, aS Executor of the Estate COMPLAINT 
of WALTER H. KNORR, SAMUEL M. GOLDMAN : * 
and DELLA JACOBS, as Executors of the 
Estate of SAMUEL UNGERLEIDER, MARION V. 

WHEELER, as Executrix of the Estate of 
ARTHUR WHEELER and ELECNODA HARRIS, 
ROBERT HARRIS and JOSEPH STEINHARDT, 
as Executors of the Estate of Harry 
Harris, 


Defendants. 


Defendants Eleonora Harris and Joseph Steinhardt, as 
Executors of the Estate of Harry Harris, by their attorneys, Shea 
' Gould Climenko Kramer & Casey, answering the amended complaint 


("the complaint”): 


AS TO THE FIRST CLAIM 


1. Deny knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in Para- 
graphs FIRST through THIRD, SIXTH through ELEVENTH and THIRTELINTH 
through TWENTY-FIFTH of the complaint. 
2. Aamit that Eleonora Harris and Joseph Steinhardt 
are the Executors of the Est»te of Harry Harris, deceased, that 
"Eleonora Harris and Joseph Steinhardt reside in the City of New 
York, that Harry Harris was a resident of the State of New York 


J at the time of his death and deny knowledge or information suffi- 
{| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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cient to form a belief as to the truth of the remaining allega- 


tions of said paragraph. 
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3. Answering Paragraph TWENTY-SIX1IH of the complaint, 
repeat and reallege the answers heretofore given to Paragraphs 
FIRST through FIFTEENTH of the complaint with the same force and 
effect as if fully set forth herein. 

4. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in Paragraphs 


TWENTY-SEVENTH through THIRTY-FIRST of the complaint. 


AS TO THE THIRD CLAIM 


5. Answering Paragraph THIRTY-SECOND of the complaint, 
repeat and reallege the answers heretofore given to Paragraphs 
FIRST through EIGHTEENTH of the complaint with the same force and 
effect as if fully set forth herein. 

6. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in Paragraphs 


THIRTY-THIRD through THIRTY-FIFTH of the complaint. 


AS TO THE FOURTH CLAIM 


7. Answering Paragraph THIRTY-SIXTH of the complaint, 
repeat and reallege the answers heretofore given to Paragraphs 
FIRST through SEVENTEENTH of the complaint with the same force 
ana effect as if fully set forth herein. 


8. Deny knowledge or information sufficient to form a 


belief as to the truth of the allegations contained in Paragraphs» 


THIRTY-SEVENTH through FORTY-FIRST of the complaint. 
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Defendants Eleonora Harris and Joseph Steinhardt, as 


Executors of the Estate of Harry Harris, assert the followings 


defenses upon information and belief: 
FIRST DEFENSE 


9. By an agreement between plaintiff International 
Halliwell Mines, Limited ("Halliwell"), Continental Copper & 
Steel Industries, Inc. ("Continental") and Maurice Goodman and 
Associates dated March 15, 1968, and for good and valuable 
consideration, Halliwell expressly ratified and approved the 
April 1, 1959 agreement as modified on July 1, 1964 and 
January 1, 1967 and the agreement dated March 15, 1968 was duly 
authorized by the directors of “Halliwell and ratified by the 


shareholders of Halliwell. 


SECOND DEFENSE 


10. By the terms of the March 15, 1968 agreement, 
amended by agreement dated May 8, 1968, the prior agreements 
terminated and all claims arising thereunder were settled. 

41. The March 15, 1968 agreement, as amended, effec- 
tuated an accord and satisfaction of all claims asserted in the 


complaint. 
THIRD DEFENSE 


12. Defendants repeat and reallege the allegations 
of paragraphs 9 and 10 of this answer. 


13. By virtue of the 1968 agreement, Halliwell is 


estopped to assert the claims advanced in the complaint. 


FOURTH DEFENSE 


Wa 
leases were ratified, approved and confirmed by Halliwell in all 


respects on March 15, 1968, and duly authorized by the board of 
directors of Halliwell and ratified by the shareholders of 


SLL re al 


“IH_DEFENSE 


15. The claims alleged in the complaint are barred 


by the applicable statute of limitations. 
SIXTH DEFENSE 


16. Continental paid in full for all the copper can- 
centrates sold to Continental in the three shiptents made in 
September 1967, November 1967 and February i968. xeferred to in 
paragraph THIRTY~SEVENTH of the complaint. 

17. On Or about and batwesa December 26, 1967 and 
March 7, 1968 plaintiff La Societe D'Exploitation et de Developpe- 
ment Economique et Natural D'Haiti ("“Sedren") disputed the cal- 
culation of the payments by Continental for these shipments. 

18. On March 15, 1968, Sedren with full knowledge of 
the existing controversy entered into the agreement of termina- 
tion and settlement, referred to in paragrézivh 9 of this answer, 
and did not reserve any claim with respect thereto but to the 
contrary extinguished all claims and admitted the amount of its 
then existing indebtedness to Continental and the terms for 
future payments thereof. 

19. On January 30, 1969, Sedren instituted an arbi- 
tration proceeding before the American Arbitration Association 
concerning the same disputed calculations and this arbitration 


proceeding has been enjoined. 


20. The plaintiffs are barred from asserting the 
7] ‘ 


: 
ce Bel 
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SEVENTH DEFENSE ~ 


cohol et rca “A 


21. According to the allegations of plaintiffs’ 


complaint, all injuries allegedly caused by defendants affected N 
A. 


Sedren and not Halliwell. 
9. Halliwell has no standing to prosecute the claims 8 
asserted in the complaint and Halliwell has failed to effect the » 


timely joinder of Sedren, and the joinder of Sedren at this time a 


pe) 
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and relation back of its claims is improper. 


WHEREFORE, the answering defendants demand judgmen* 


dismissing the complaint together with the costs and disburre- a 
m 4 


ments of this action and for such other and further relief as ». 
to the Court may seem just and proper. 
SHEA GOULD CLIMENKO KRAMER & CASEY i 


fin 
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By Abide of Dad 
ember of a Chie ae 

Attorneys for Defendants Eleonora 
Harris and Hoseph Steinhardt, as 
Executors of the Estate of Harry 
Harris 

330 Madison Avenue 

New York, New York i0017 

212-661-3200 


UNI1ZD STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL HALLIWELL MINES, LIMITED 
and LA SOCIETE D'EXPLOITATION ET DE 
DEVELOPPEMENT KCONQOMIQUE KT NATURAT, 
D'HAITI, 
Plaintiffs, 
: ANSWER AND COUNTER- 
-against- CLAIM TO THE 

: AMENDED COMPLAINT 
CONTINENTAL COPPER & STEEL INDUSTRIES, : 70 Civil 1400 (DBB) 
INC., MORTIMOR S. GORDON, MIDLANTIC 
PATIONAL BANK, as Executor of the Estate 
ot WALTER H. KNORR, SAMUEL M. GCLDMAN 
and DELLA JACOBS, as Executors of the 
Estate of SAMUEL UNGERLEIDER, MARION V. 
WHEELER, as Executrix of the Estate of 
ARTHUR WHEELER and ELEONORA HARRIS, 
ROBERT HARRIS and JOSEPH STEINHARDT, 
as Executors of the Estate of Harry 
Harris, 


Defendants. 


Defendants Continental Copper & Steel Industries, 
Inc. ("Continental"); Mortomor S. Gordon; Midiantic National 
Bank, as Executor of the Estate of Walter H. Knorr; Samuel M. 
Goldman and Della Jacobs, as Executors of the Estate 
of Samuel Ungerleider; and Marion V. Wheeler, as Executrix 
of the Estate of Arthur Wheeler; by their attorneys, 
Sullivan & Cromwell, answering the complaint herein: 


AS TO THE ALLEGATIONS OF JURISDICTION 
AND THE PARTIES _ 


1. Deny the allegations of paragraph FIRST, 
except admit that jurisdiction in this action is purportedly 
conferred by 28 U.S. § 1332, 

2. Admit t +» allegations of paragraph THIRD 


except deny knowledge or information sufficient to form 


« belief as to whether Sedren still is a corporation 


* 
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duly organized and existing under the laws of the 
Republic of Haiti and still is a wholly owned subsi- 
diary of Halliwell. 

3. Admit the . llegations of paragraph FIFTH, 
except deny that Marion V. Wheeler is a resident of 
the State of Connecticut. 


AS TO THE ALLEGATIONS OF THE 
| PERST CLAIM 


4. Deny the allegations of paragraphs SEVENTH 
and EIGHTH, except admit on information and belief that 
Sedren has been a wholly owned subsidiary of plaintiff 
and that Sedren held a concession granted by the Haitian 
government for the exploration and mining of copper ore. 

5, Admit the allegations of paragraphs NINTH, 
TENTH, ELEVENTH and TWELFTH, except refer to the corporate 
records of plaintiffs for the periods during which the 
individual defendants served as directors. 

6. Deny the allegations of paragraphs 
THIRTEENTH and FOURTEENTH. 

7. Deny the allegations of paragraphs 
FIFTHTEENTH and SIXTEENTH, except admit that plaintiffs 
and Continental entered into written modifications dated 
July 1, 1964, and January 1, 1967 of an agreement dated 
April 1, 1959 and refer to said agreement and modifications 
for the terms thereof. 

8. Deny the allegations of paragraph SEVENTEENTH, 
except admit that Continental purchased copper concentrates 
from Sedren pursuant to the aforesaid 1959 agreement as 
modified and that by an agreement dated March 15, 1968, 


as amendcd by agreement dated May 8, 1968, the pre- 


vious agreements of the parties were terminated. 


9. Deny the allegations of paragraphs 
EIGHTEENTH, NINETEENTH, TWENTIETH, TWENTY-FIRST, 
TWENTY-SECOND, TWENTY-THIRD, TWENTY-FOURTH and 
TWENTY-FIFTH. 


AS TO THE ALLEGATIONS OF THE 
SECOND CLAIM 


10. With respect to paragraph TWENTY-SIXTH, 
repeat and reallege the answers stated above to para-~ 
graphs FIRST through FIFTEENTH. 

ll. Deny the allegations of paragraphs 
TWENTY-SEVENTH, TWENTY-EIGHTH, TWENTY-NINTH, THIRTIETH 
AND THIRTY-FIRST. 


AS TO THE ALLEGAT:ONS OF THE 
THIRD CLAIM 


12. With respect to the allegations of para- 


graph THIRTY-SECOND, repeat and reallege the answers 


stated above to paragraphs FIRST through EIGHTEENTH. 
13. Deny the allegations of paragraphs THIRTY- 
THIRD, THIRTY-FOURTH and THIRTY-FIFTH. 


AS TO THE ALLEGATIONS OF THE 
FOURTH CLAIM 


14. With respect to paragraph THIRTY-SIXTH, 
repeat and reallege the answers stated above to para~ 
graphs FIRST through SEVENTEENTH. 

15. Deny the allegations of paragraph THIRTY- 
SEVENTH, except admit Sedren made three shipments of 
copper concentrates in September 1967, November 1967 and 
February 1968. 

16. Deny the allegations of paragraphs THIRTY- 


EIGHTH, THIRTY-NINTH, FORTIETH and FORTY-FIRST. 


FIRST DEFENSE 

17. By an agreement between Halliwell, 28a 
Continental and Maurice Goodman and Associates dated 
March 15, 1968, and for good and valuable consideration, 
Halliwell expressly ratified and approved the April l, 
1959 agreement as modified on July 1, 1964 and January l, 
1967, and the agreement dated March 15, 1968 was duly 
authorized by the directors of Halliwell, consented 


to and adopted by Sedren, ratified by the directors 


of Sedren, and ratified by the shareholders of Halliwell. 


SECOND DEFENSE 
18. By the terms of the March 15, 1968 agree- 
ment, as amended by agreement dated May 8, 1968, the 


prior agreements were terminated and all claims arising 


thereunder were settled. 


19. The March 15, 1968 agreement, as amended, 
effectuated an accord and satisfaction of all claims 


asserted in the complaint. 


THIRD DEFENSE 


20. Defendants repeat and reallege the alle- 
gations of paragraphs 17 and 18 of this answer. 
21. By virtue of the 1968 agreement, plaintiffs 


claims advanced in the complaint. 


are estopped to assert the 


FOURTH DEFENSE 
22. This action is barred by general releases 


executed on or about April 268, 1967 in favor of Continental, 


which releases were ratified, approved and confirmed by 


the plaintiffs in all respects on March 15, 1968, and 
duly authorized by the board of directors of plaintiffs 


and ratified by the sharehoidexs of Halliwell. 


FIFTH DEFENSE 
23. The claims alleged in the complaint are 
barred by the applicable statutes of limitations. 
SIXTH DEFENSE 

24. Continental paid in full for all the 
copper concentrates sold to Continental in the three 
shipments made in September 1967, November 1967 and 
February 1968, referred to in paragraph THIRTY-SEVENTH 
of the complaint. 

25. On or about and between December 26, 1967 
mia March 7, 1968, Sedren disputed the calculation of 
the payments by Continental for these shipments. 

26. On March 15, 1968, Sedren with full 
knowledge of the existing controversy entered into the 
agreement of termination and settlement, referred to in 
f paragraph 17 of this answer, and did not reserve any 

claim with respect thereto but to the contrary extinguished 
all claims and admitted the amount of its then existing 
indebtedness to Continental and the terms for future 
payments thereof. 

27. On January 39, 1969, Sedren instituted an . 
arbitration proceeding before the American Arbitration 
Association concerning the same disputed calculations 
and this arbitration proceeding has been enjoined. 

28. The plaintiffs are barred from asserting 
the FOURTH CLAIM contained in the complaint. 
SEVENTH DEFENSE 

29. According to the allegations of plaintiffs' 
complaint, all injuries allegedly caused by defendants 


affected Sedren and not Halliwell. 


30. Halliwell has no standing to prosecute 
claims asserted in this complaint and Halliwell 
failed to effect the timely joinder of Sedren, and 
joinder of Sedren at this time and relation back of 
claims is improper. 

COUNTERCLAIM 
31. During the period of 1961 through 
Juiy 25, 1967, defendant Continental provided various 
valuable services to Sedren, including accounting, 
bookkeeping, management, and financial services. 
32. Continental received no consideration 
for these services. 

33. At the time of the March 15, 1968 agreement 

among plaintiffs, Continental and Maurice Goodman & Associates, 


Sedren owed to Continental $323,868 by way of liquidated 


damages and $109,836 by way of discounts due, Sedren required 


an extension and accommodation with respect to its past 
due mortgage indebtedness to Continental, and Sedren or 
Halliwell required guarantees sufficient to borrow $300,000 
on normal banking terms. 

34. Pursuant to the agreement of March 15, 1968 
Sedren's obligations to Continental were excused, compromised 
or accommodated and its need for a guarantee was satisfied 
by Continental. 

35. By agreement dated January 15, 1968 
between Continental and Nippon Mining Company, Ltd., 
Continental obtained a secure market outlet for the 
copper concentrate production of the Sedren mine to 
which Continental was at that time entitled pursuant 
to the agreement of April 1, 1959, as modified by 


agreements dated July 1, 1964 and January 1, 1967. 


36. In connection with the March 15, 1968 
agreement Continental assigned to Sedren and Halliwell 


its rights pursuant to the agreement of January 15, 


1968 referred to in paragraph 35 above and thereby 


provided to Sedren, without cist to it, a secure 
outlet for its copper production. 

37. Continental entered into the agreement 
of March 15, 1968 in reliance upon plaintiffs’ repre- 
sentations that said agreement was intended to, and 
did in fact, settle finally all rights, claims and 
disputes between plaintiffs and Continental. 

38. In reliance upon plaintiffs' represen- 
tations, Continental forewent its right to receive 
payment for the services referred to in paragraph 3l, 
agreed to the compromise of Sedren's obligations to 
it and provided the guarantees which S:dren required 
referred to in paragraphs 33 and 34 and assigned to 
Sedren the valuable contract referred to in paragraphs 
35 and 36. These actions would not have been taken 
by Continental but for the settlement agreement of 
March 15, 1968 and the representations of plaintiffs 
in respect to the effect of that agreement. 

39. Sedren is not entitled to retain the benefits 
received from Continental as set forth in paragraphs 31-38 and 
Continental is entitled to have those benefits restored to it. 

40. By reason of the foregoing Continental is 


entitled to restitution in an amount to be determined by 


an accounting from Sedren, but in no event less than the 


sum of $1,000,000.00. Bla 


WHEREFORE, the answering defendants demand judg- 


ment disinigsing the complaint and awarding to them 

the costs and disbursements of the action and such other 
relief as may be just, or, in the event plaintiffs shall 

be awarded judgment on any of their claims 1 through 4, 
judgment awarding defendant Continental restitution from 
Sedren in an amount no less than the sum of $1,000,000.00 
and ordering and directing plaintiff Sedren to account to 
defendant Continental, and to pay over to it, for the value 
of the benefits received from Continental as referred to 

in paragraphs 31 through 38 above. 


Dated: New York, New York 
Aprii 11, 1975 


SULLIVAN & CROMWEJ.L 


~ fe 
By a tp hor AZecke. 
John DickeyY Fe 


i. . » 
By ae : fos a fo 
@ James B. Akers) 


Attorneys for Defendants 
Continental Copper & Steel 
Industries, Inc.; Mortimer S. 
Gordon; Midlantic National Bank, 
as Executor of the Estate of 
Walter H. Knorr; Samuel M. 
Goldman and Della Jacobs, as 
Fxecutors of the Estate of 
Samuel Ungerleider; and 
Marion V. Wheeler, as Executrix 
of the Estate of Arthur Wheeler, 
48 Wall Street, 
New York, New York 10005. 
(212) 952-8100 


UNITEO STATES DISTRIC? Covuar 
SOUTHERN DISTRIC’ OF NEV YORK 


INTERNATIONAL HALLIWELL MINES, LIMITED 
and LA SOCIETE D'EXPLOITATION ET DE 
DEVELOPPEMENT ECONOMIQUE ET NATURAL 70 Civil 1400(DBP) 
D'HATTI , 
Plaintiffs, REPLY TO COUNTERCLAIM 
against 
CONTINENTAL COPPER & STEEL INDUSTRIES, 
INC,, MORTIMOR S. GORDON, MIDLANTIC 
NATIONAL BANK, as Executor of the Estate 
of WALTER H. KNORR, SAMUEL M. GGLDMAN 
and DELLA JACOBS, as Executors of the 
Estate of SAMUEL UNGERLEIDER, MARION V. 
WHEELER, as Executrix of the Estate of 
ARTHUR WHEELER and ELEONORA HARRIS, 
ROBERT HARRIS and JOSEPH STEINHARDT, 
as Executors of the Est2te of HARRY HARRIS, 


Defendants. 


The plaintiffs, by JOSEPH LOTTERMAN, their 
attorney, for their reply to the counterclaim set forth 
and contained in the answer of all of the defendants 
herein, except the answer of the defendants, ELEONORA 
HARRIS, ROBERT HARRIS and JOSEPH STEINUADT, as Executors 
of the Estate of HARRY HARRIS, deceased, respectfully 


show and allege: 


1. Upon information and belief, deny the 
Allesations of paragraphs "31" to "40" inclusive, of 
the said counterclaim set forth in the aforementioned 
answer, 

WHEREFORE, the plaintiffs demand judgment (1) 
dismissing the aforesaid counterclaim, together with the 
costs and disbursements of this action, and (2) granting 
the relief demanded in the amended complaint herein. 


Dated, New York, New York 
April «3 401975. 


LOTTERMAN, ESQ. 
Attorney for Plaintiffs 
Office & P. 0. Address 
103 Park Avenue : 
New York, New York 10017 


For clarity, and to aveid additional expense, the original numbers 


of the transcript and/or deposition pages have been retained 


The excerpts of testimony contained in the appendix consist of 
whole pages extracted from the original ranscript and deposition 
Therefore, the testimony of a particular witness intended to be pre 
sented for the court’s con ation may } 
middle of the cited page. Therefore, to aid the reader of the appendix, 
brackets have been insorte} on those pages which may contain some 
testimony which is irrelevant to that proposition for which the page 
is cited. Testimony which is above opening brackets ([ ~]), may 
be disregarded. Testimony which is below closing brackets ({_ _]), 
may be similarly ignored. For example: 
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A. That may or may not 
have been what happened. I 


cannot be sure. 


Q. Do employees receive automatic ] 


yearly increases of a general nature? 
A. Yes. 
Q. Now, you testified that you 
had a meeting with Miss Pich and 
other people at which time you reviewed 
the personnel files of Mr. Moll and 
Mr. Gibson, is that right?” 
In the above example, therefore, the Court’s attention is invited 
only to the testimony within the brackets (lines 4, 5, 6). 


The opening and closing brackets may be on separate pages where, 
for example, the relevant testimony cited, covers several pages. 


The excerpts from the transcript of testimony have been placed 
in this Appendix in sequential order. Since the original transeript 
page number is serving as the page number for the Appendix, there 
will be gaps in the numbering sequence, 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL HALLIWELL MINES, 
LIMITED, 
Plaintiff, 


vs. : 70 CIV 1400 


CONTINENTAL COPPER & STEEL 
INDUSTRIES, et al., 
Defendant. 


Before: HON. DUDLEY B. BONSAL, 


New York, September 18, 1975; 
10.00 A.M. 


APPEARANCES: 


LOTTERMAN & O'COLLAGHAN, ESQS., 
Attorneys for Plaintiff; 
By: JosephLotterman, Esq., of Counsel. 


SULLIVAN & CROMWELL, ESQS., 
Attorneys for Defendant Continental 
Copper & Steel Industries; 
By: James Akers, Esq., 
John Dickey, Esq., 
Richard Lyon, Esq., of Counsel. 


SHEA, GOULD, CLIMENKO, KRAMER & CASEx, ESQS., 
Attorneys for Defendants Harris, 
et al; 

By: John Grimes, Esq., of Counsel. 
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(In open court.) 

THE CLERK: International Halliwell Mines, 
Limited vs. Continental Copper & Steel Industries, et al. 

MR. LOTTERMAN: May it please the Court -- 

THE COURT: First of all, I owe you gentlemen 
an apology about last night, and I understand that, and I 


was trying an SEC application for an injunction and I was 


doing that all day yesterday, and at 5 o'clock I heard that 


it would go on for another day, then I discovered about half- 


past five, a quarter to six, that one of the lawyers for one 
of the defendants had a case on before another judge in this 
court, a criminal case, this morning. So finally they agreed 
to continue the temporary restraining order so I could put 
that over, and I had to call you fellows again, and I am 
sorry about it. I wanted to tell you I am sorry about it. 

That is what happens in this system in which we 

All right, with that you may proceed. 

MR. LOTTERMAN: Thank you, your Honor. we 
are prepared at the present time to file with the Court a 
trial memorandum upon the issues for trial this morning. 

I am advised by my adversary that they do not 
have a triai memorandum. I am prepared to file this with 
the Court. 

THE COURT: Have they gotten copies of this? 


MR. LOTTERMAN: No, they have not. If your 
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Honor directs that 1 serve them, I will co so immediately. 


3 | THE COURT: I think I would like anything that | 


you have that they have a copy of it, yes. 
oF MR. LOTTERMAN: I will do so. 


THE COURT: All right. 


aie MR. AKERS: Good morning, your Honor. My name | 
8 | is James Akers. I am with the law firm of Sullivan & 3 
, Cromwell on behalf of the defendants other than the | 
a 10 executors of the estate of Harry Harris. : 
i| | 

i] tl With me this morning on my right is Mr. Dickey. "I 

2 | On my left is Mr. Lyon. Further to my left is Miss : ‘\ 


Maitland, a Para-professional with our firm. At the end of 


Gould. 


tne table is Mr. Grimes of the firm of Shea, 


If I may, Mr. Lotterman was correct that had 


not anticipated submitting a trial memorandum this morning. 


We have prepared a memorandum on certain evidentiary points 
in anticipation those issues might arise, and with no other 
papers in my hip pocket I would like the opportunity to 


submit a copy of that. 


a | THE COURT: Give a copy of that to Mr. Lotterman 


I will take 


so that everybody has what everybody else has. 


that. 


MR. AKERS: Yes, sir (handing). 


a 6S:CUG 


MR. LOTTERMAN: May I also add one further state- 
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ment for the record, your Honor? A day or so ago, 

Meco 
not quite sure when, Mr. Akers called my office for 
purpose of informing us that they had just discovered a 
file in the files of Continental which apparently con- 
tained papers of one Mr. Knorr, now deceased, the defendant 
in the case. 


He advised us promptly of the discovery and sent 


up to us that file late yesterday afternoon. I just have 


to advise the Court that I have not had as yet an opportunity | 


to examine that file. 

THE COURT: All right. Well, now, Mr. Lotterman, 
I have read such papers, not these, but such papers as have 
been submitted before. Would you like to make a short open- 
ing statement, or -- 

MR. LOTTERMAN: Well, I am prepa’ed to make an 
opening statement, your Honor, but since the defendant has 
advised us that they will assume the burden of going forward 
on the termination agreement of the releases, I was prepared 
to wait until their statement was made. 

THE COURT: That's ali right. Go ahead then, 

Mr. Akers, on that, please. 


MR. AKERS: Thank you, your Honor. 


If it pleases the Court, I would propose not 
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brief, simply -- 

THE COURT: As I understand it, gentlemen, you 
are relying on the settlement agreement in i968, I think, 
as having cleared up all the prior problems that arose. 
This was the final settlement, and as I recall it, the 
Plaintiff's contention is there was some kind of economic 
control at that time, and at the time that arrangement was 
made. 

I think I understand it to that extent. Wi th 
that you may proceed. 

MR. AKERS: With that understanding, your Honor, 
I believe. it is not necessary to do anything other than to 
suggest that our case in chief this morning is composed of 
primarily stipulated facts and of -- 

THE COURT: Is that the stipulation that was 
filed, I think there was a stipulation of facts, and that 
has been filed, and I have that. 

MR. LOTTERMAN: Yes, Sir. 

MR. AKERS: There is, your Honor, we will rely 
and offer in evidence portions of the stipulated facts, and 
in addition perhaps 20 documents most of which the admission 
has been consented to by plaintiff's counsel. 

If I may initially I would like to offer into 


evidence as Defendants' Exhibit A the 1968 settlement agree- 
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ment between the parties to which your Honor has referred. 

THE COURT: All right. 

MR. LOTTERMAN: If it please the Court, I have 
no objection to the document. But words have a certain 
meaning -~ Mr. Akers has called it a settlement agreement. 
I say it is nothing of the kind. I would prefer that we 
call it a termination agreement. 

THE COURT: I will hear you on that, of course, 


but I will take the exhibit. I take it you have no 


objection. 
MR. LOTTERMAN: Yes, your Honor, I have no 
objection to the exhibits. 
THE COURT: All right. Exhibit A will] be re- 
ceived. 
(Defendants' Exhibit A received in 
evidence.) 
MR. AKERS: Your Honor, I offer into evidence 
as Defendants' Exhibit B an amending agreement dated the 8th 


day of May, 1968, between the same parties, that is, 


|| International Halliwell, Limited, Continental Copper & 


Steel Industries, Inc. and Maurice Goodman and Associates, 
signed, again, by the same parties who signed the original 


agreement, Mr. Cooper and Mr. Wainberg for Halliwell, Mr. 


Knorr and Mr. Keller for Continental, and Mr. Goodman. 
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into evidence. 

MR. LOTTERMAN: No objection. 

THE COURT: All right, it may be received. 

(Defendants' Exhibit RB received in 

evidence.) 

MR. AKERS: As Defendants' Exhibit C, I offer 
offer portions of the stipulated facts between the parties 
which we have compiled on the one piece of paper, and identi- 
fied as Defendants' Exhibit C for identification -- 

THE COURT: These paragraphs are numbered in the 
stipulation. 

MR. AKERS: I would propose, your Honor, if I 


may, to identify the paragraphs. 


SOUTIIERN DISTRICT COURT REPORTERS. 1/5. COURTHOt st 
FOLEY “CUARE NEW oP ofr *Ohtdes 


THE COURT: All right, you may do that. 

MR. AKERS: I will record them in two groups, 
those as to which we understand plaintiffs have no objection 
and those as to which there may be some question. 

THE COURT? (ALL) Signt. 


MR. AKERS: I offer into evidence stipulated 


facts 1 through 14; 16 through 21; facts 29 and 30, 
except the words "pursuant to the aforesaid vote" in 


each of those two; and stipulated facts 34 through 37. 


i’ 
Those are the stipulated facts as to which we have been 


advised plaintiffs have no objection. 

In addition we would offer stipulated facts 
38 through 46. 

THE COURT: These are the ones on which there is 
an objection? 

MR. AKERS: An indication, your Honor, that there 
may be an objection asserted. 

I offer Defendants’ Exhibit C for identification 
into evidence. 

MR. LOTTERMAN: Preliminarily I have no objection 


to the offer except insofar as you seek to excise the 


words “pursuant” -- what were those words again, Mr. Akers? 


MR. AKERS: In 29 and 30 -- 


THE COURT: I understand he has excised those 
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"pursuant to the aforesaid vote” -- 

MR. AKERS: Yes, your Honor. 

(Defendants' Exhibit C for identification was .- 
received in evidence.) 


MR. LOTTERMAN: And I don't understand the 


purpose of the excision. It was agreed and the facts record 
that these documents were -- 

THE COURT: Well, I am not worried abovt that. 
He is offering it with that deletion and I think I would 
éccept that. That's all he is offering. 

If you want to offer more, why you can -- 

MR. LOTTERMAN: I will do so. 

THE COURT: All right. 


MR. AKERS: If it please the Court, I offer into 


evidence Defendants' Exhibit D marked for identification. 
This is an agreement made and entered into the lst day 
of April, 1959, between Consolidated Halliwell, Limited, 
La Societe D'Exploitation et de Development Economique et 
Natural d-Haiti -- 

THE COURT: This is the original agreement which 
the '68 agreement was purported to resolve at a later date? 


MR. AKERS: That's correct, your Honor. It's 


one 0) the several agreements referred to specifically 


in the '68 agreement. 
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THE COURT?) \ALL right. 
MR. LOTTERMAN: No objection. 
THE COURT: All) right I: will receive) that, 


MR. AKERS: And perhaps we might express on the 


record, for the sake of all of us, that the Haitian 
subsidiary, La Society, etc., is customarily referred to 
as Sedren. 

THE COURT: ) 1 (have got that. 

MR. AKERS: And I would prefer to use Sedren 
from now on. 


THE COURT: All right. 


MR. AKERS: But not the full French name. 


(Defendants'Exhibit D tor identification was 
received in evidence.) 

MR. AKGRS: If it please the Court, we offer 
into evidence as Defendants' Exhibit F for identification 
the 1964 wire bar agreement entered into as of the lst day 


of July, 1974, which is referred to in the 1968 settlement 


agreement. 
THE COURT: Yes, I understand. 
I take it there is no objection to that? 
MR. LOTTERMAN: No objection, your Honor. 


THE COURT: All right. It is received. 


(Defendants' Exhibit E for identification was 
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received in evidence.) 
MR. AKERS: As Defendants' Exhibit F, if it 


please the Court, we would offer into evidence the 1964 


concentrates agreement between the same parties,dated 
as of the lst day of July 1964. 
THE (COURT: | Ald viokt I take it all these are 


constituent documents leading up to the 1968 -- 


MR. LOTTERMAN: Your Honor, I should like 
to record upon the record that in connection with these 


exhibits, as well as the '64 agreements, they are of course 


subject to our claim that they were in fact legally defective 
and void. 

THE COURT: TI understand. 

MR. AKERS: I offer Defendants' Exhibit F marked 
for iJentification. 

(Defendants' Exhibit F for identification was 
received in evidence.) 


MR. AKERS: As Defendants' Exhibit G marked 


for identification, your Honor,I offer the agreement as 
of the lst day of January, 1967, among the same parties 


referred to as the 1967 concentrates agreement. 


Again, this is another in an series of agreements 


specifically referred to in the '68 agreement. 


I offer Defendants' Exhibit G marked for 
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identification in evidence. 

MR. LOTTERMAN: JI have no objection, your Honor, 
subject to the statement I just made before in connection 
with the prior exhibits. 

THE COURT: All right. 

Incidentally, on that, Mr. Lotterman, it seems 
to me that I saw somewhere -- I have forgotten whether 


it was in the complaint or the stipulation of facts, 


that the plaintiffs were claiming some economic duress up 


to a period, and I wonder, is there a period at which 
the plaintiffs concede that the conomic duress terminated? 
MR. LOTTERMAN: No, your Honor, unfortunately not. 
Because we briefly describe that in 1968 plaintiffs 
were compelled to accept the terms dictated by Continental, 
because of the eeu economic condition that the 
Continental nominees and Continental domination and control 
of Halliwell had left Halliwell. They had no possible 
viable alternative. They struggled with the situation as 
best they could, and finally Halliwell and Sedren completely 
ccllapsed. 
As a matter of fact, the mine ceased operations 
in’ 1971 and as -- 


THE COURT: I think this is what I was referring 


to. I think it's in paragraph 33rd of the amended complaint, 
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and it reads, "During the period commencing May 1961 
and continually at all times thereafter until July 1967 


when defendant Continental and Garden ceased to 


operations of the plaintiffs, defendants caused the 
business," and so forth, to be mismanaged. 
MR. LOTTERMAN: Yes. We agree that on the latter 


date they resigned from the board of directors and ceased 


1 
| 
| 
| 
| 
| 
| 

control the board of directors and the management ani | 
| 
| 
| 


their control of the board of directors, but the consequences| 
of what they had done over a period of seven years persisted | 
and continued. 

THE COURT: I just want to get that straight. 

In other words, beginning in July 1967 
concededly then, the defendants did not control the 
management of the plaintiffs. 

MR. LOTTERMAN: July -~ I think it was -- 

COURT: Until July 19-)\-- 

MR. LOTTERMAN: Didn't control it in the sense 
that they did not have more than one nominee on the 
board of directors of Halliwell. Prior thereto they had 
five. As a matter of fact, at that time shortly before, 
they had five out of eight. 

THE COURT: All right. 


MR. AKERS: Your Honor, let me make a brief 
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comment there while we are on this issue. 
I am pleased to have handed up this morning 


our memorandum which addresses the issue of control and 


duress in the nature of proof on those two issues. 


If I may digress for just a moment to suggest a 
distinction between control and duress, and that as to both 
of those matters we are luoking solely at the time of the 
March 15..1968 agreement. To the extent the plaintiff 
has identified issues to be tried here at all, we are 
looking to the issues of control and duress, control is con- 
ceded not to have been present in March of 1968. As to 
duress, that is the only time period which is relevant. 

You don't have duress in '61 forcing you into an agreement 
in 1968. The issue is what compulsion -- 


THE COURT: Well, I take it he won't agree with 


MR. LOTTERMAN: I don't agree with it at all. 
THE COURT: I just want to raise it because 
I saw this in the complaint. 
MR. LOTTERMAN: In the pleading, yes, sir. 
MR. AKERS: And we submit that aspect of it is 
a matter of law, your Honor. 
THE COURT: All right. 


MR. AKERS: If I may continue -- 
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MR. AKERS: We would offer into evidence at this 


time Defendants’ Exhibit H marked for identification, 
which is the -- an agreement among the same parties 
entered into as of the lst day of January, 1967, and 
referred to as the 1967 wire bar agreement. 
MR. LOTTERMAN: Again, your Honor, subject to the 
reservation that I expressed before, I have no objection. 
THE COURT: All right. Received. 
(Defendants' Exhibit H for identification was 


received in evidence.) 
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MR. AKERS: As Defendants' Exhibit I for 


identification, defendants offer into evidence a release 


dated the 28th day of April, 1967, signed by Murray Cooper --| 


THE /COURT: April) 2967? 

MR. AKERS: April 26, 1967, signed by Murray 
Cooper, the president of Consolidated Halliwell, Limited, 
a resolution running in favor of Continental Copper. 

This is one of two released ratified in the 1968 agreement. 

MR. LOTTERMAN: I do not deny; I admit the 
authenticity of both of these papers. I reserve the 
right to question their validity. 

With that caveat, 1 do not object. 

(Defendants' Exhibit I for identification was 
received in evidence.) 

MR. AKERS: We offer J in evidence. It's a 
release also dated April 28, 1967, signed by Murray Cooper 
in his capacity as an officer of Sedren, also running 
in favor of Continental Copper & Steel, and the second 
release referred to in the 1968 settlement agreement. 

MR. LOTTERMAN: Same objection. 

(Defendants' Exhibit J for identification was 
received in evidence.) 

MR. AKERS: As Defendants' Exhibit K for 


identification, I offer into evidence a transcript of the 
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minutes of the meeting of the Sedren board of directors, 
dated April 1, 1968, at which those directors approved 
the execution of the 1968 agreement. 

MR. LOTTERMAN: Subject to the same caveat, ! 
have no objection. 

(Defendants' Exhibit K for identification was 
received in evidence.) 

MR. AKERS: As Defendants' Exhibit L for 
identification, defendants offer into evidence a transcript 
of the minutes of the meeting of the Consolidated Halliwell 
board of directors, dated the 8th day of April, 1968, at 
which the execution of the 1968 agreement is approved. 

Your Honor, I should indicate at this point 
the plaintiff presently known as International Halliwell 
Mines, Limited, changed its name to that name in 1965 
and prior thereto was known as Consolidated Halliwell. 

MR. LOTTERMAN: No objection to that, and it can 
be received subject to the same caveat. 

(Defendants' Exhibit L for identification was 
received in evidence.) 

MR. AKERS: Defendants offer as their Exhibit M 
the notice of annual and special general meeting of 
shareholders of Consolidated Halliwell dated the 18th day 


of April, 1968, with the materials attached -- with the 
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information circular and Schedule I attached to that notice. 

MR. LOTTERMAN: I have no objection. 

(Defendants' Exhibit M for identification was 
received in evidence.) 

MR. AKERS: Defendants offer as their Exhibit N 
for identification the minutes of the Halliweli share- 
holders meeting held on the 13th day of May, 1968, with 
the attachments to the minutes of that meeting, at which 
the shareholders approved the resolution presented to them 
concerning the '68 agreements. 

THE COURT: Have you seen those, sir? 

MR. LOTTERMAN: I just want to make sure they do 
have the financial statement. No objection. 

(Defendants' Exhibit N for identification was 
received in evidence.) 

MR. AKERS: If it please the Court, we offer as 


Defendants' O for identification a one-page letter dated 


May 16, 1968 to Continental Copper & Steel Industries, 


Inc., attention Mortimer S. Gordon, signed by Consolidated 

Halliwell, Limited, per Murray Cooper, president, advising 

that the shareholders have approved the agreement and call 

upon Continental to perform its obligations thereunder. 
MR. LOTTERMAN: I have no objection to the 


exhibit, although I do quarrel with Mr. Akers' description 
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(Defendants' Exhibit 90 for identification was 


received in evidence.) 

MR. AKERS: Your Honor, as Nefendants' Exhibit P 
for identification, defendants offer the by-laws of 
International Halliwell, Limited -- I am sorry, Consolidated 
Halliwell, Limited, as attached to the minutes of the 
board of directors meeting of May 2, 1961. 

MR. LOTTERMAN: Will you stipulate or concede 
that these by-laws existed in full force and effect until 
sometime in July of 1968? 

MR. AKERS: Unchanged? 

MR. LOTTERMAN: Yes. 

MR. AKERS: I will not stipulate to that. 

THE COURT: What time were these by-laws effective? 

MR. AKERS: From 1961 forward, your Honor. 

THE.COURT: To 1968? 

MR. AKERS: We don't agree that this represents 
the entire set of by-laws effective through 1968. 


THE COURT: I am just wondering what relevance 


MR. AKERS: Some of these by-laws were in full 
force and effect, and if we are directing our attention 


to particular by-laws -- 
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THE COURT: In other wos, you will have a 
chance to indicate whether those b),-laws were in effect 
or whether they were changed? 

MR. AKERS: I assume, as each one of us relies 
upon a particular one, if there is a dispute to it, that 
will arise. I am saying these are the by-laws attached 
to the minutes. 

THE COUKT: ‘I will receive it on that basis. 

MR. AKERS: The minutes of May 2, 1961. 

(Defendants' Exhibit P for identification was 
received in evidence.) 

MR. AKERS: We offer as Defendants' Exhibit 0 
for identification the minutes of the Halliwell shareholders 
at their meeting held on July 25, 1967, with Schedule A 
attached to those minutes. 

MR. LOTTERMAN: No objection. 

(Defendants' Exhibit 0 for identification was 
received in evidence.) 

MR. AKERS: As Defendants' Exhibit R for 
identification, defendants offer into evidence a statement 
of material facts of Consolidated Halliwell, Limited, filed 
with the Ontario Stock Exchange, dated the 28th day of 
December, 1968, signed by the president, Mr. Cooper; 


the secretary-treasurer, Mr. Wainbeg; two directors, Mr. 
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Grosselfinger and Mr. Rukeyser; attested to by officers 
of Moow2 ihe and K & G 

THE COURT: is that the one referred to in the 
stipulation of facts? 


MR. AKERS: That is correct, your Honor, and in 


the facts we have offered into evidence this morning. 


MR. LOTTERMAN: I object to this document on 


the ground it's beyond the purview of this particular 
action. It consists of an expression of an intention, and 
I do not believe -- 

THE COURT: What do you mean, "an expression of 
intention"? 

MR. LOTTERMAN: It indicates at that time there 


was a statement on the part of the p-ople that signed 


it that there was no intention to bring any action. 
THE COURT: What I will do with that -- as I 


recall it, it's referred to in the stipulation of facts. 


MR. AKERS: And to which there was no objection 
this morning. 
THE COURT: I will receive it. 


MR. LOTTERMAN: Will you agree both parties 


reserve their rignt to object to any of the facts,  “ipulated | 


or otherwise? 


THE COURT: I understand that. 
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MR. AKERS: Your Honor,the parties reserve their 
objections to relevance as to any stipulated fact, but the 
time to assert that objection was the time when the 
stipulation was offered into evidence. 

THE COURT: I remember the stipulated facts. It 
makes a reference to this document, and for that reason 
I will receive it. 

(Defendants' Exhibit R for identification was 
received in evidence.) 

MR. AKERS: Defendants offer into evidence their 
Exhibit S for identification, a demand for arbitration 
to Continental Copper & Steel Industries, Inc., from Sedren, 
dated January 30, 1969. 

MR. LOTTERMAN: Your Honor, we specifically reserve’ 


the right to object to this dwcument, upon the ground it's | 


not relevant to any of the issues involved in this action. 
THE COURT: Why is it relevant to the action? 
MR. AKERS: For two reasons, your Honor. 
Firstly, in connection with the arbitration 


proceeding on January 30, 1969, plaintiffs were specifically 


advised of plaintiffs' reliance on the comprehensiveness 


of the settlement. 
Secondly, it indicates after the demand for 


arbitration -- 
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THE COURT: Did the plaintiffs appoint an 
arbitrator? 

MR. AKERS: The plaintiffs served the demand 
for arbitration. The defendants countered by moving 
in State Supreme Court to stay that arbitration, and they 
relied upon the comprehensiveness of the settlement 
agre: The claim that was attempted to be arbitrated 
was one settled by that agreement. 


Thereafter, an order was entered granting that 


It bears upon their continued performance for 
two years beyond the date of the arbitration. 


THE COURT: The application for the arbitration 


was made by the plaintiffs? 
MR. AKERS: Yes. 


MR. LOTTERMAN: Your Honor, as I understand 


the law of the State of New York, if an issue or contro- 
versy between parties is not arbitrable -- 


THE COURT: I don't care whether it is or not. 


If this is a document that the plaintiffs made an 
application or petition for arbitration, whatever it was, 
and it relates to the 1968 agreement, I will receive it 
on that basis. 


MR. LOTTERMAN: Subject to my objection, your Honor 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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(Defendants' Exhibit S for identification was 
received in evidence.) 

MR. AKERS: As Defendarts’ éxhibit T for ident- 
ification, if it please the Court, we offer into evidence 
notice of petition to stay arbitration to which I just 
referred. . 


THE COURT: That is part of the same thing? 


MR. AKERS: Yes. 


(Defendants' Exhibit T for identification was 


received in evidence.) 

MR. LOTTERMAN: May I make this point vccy 
quickly. 

As I understand it, if an issue is determined 
to be a nonarbitrable issue, then it can only be resolved 
by the Courts. 

THE COURT: I take it the only purpose of all 
this is to give me the background, the flavor of the thing. 
I suppose what he is saying is, in making this application 
for arbitration, there was some kind of a recognition of 
the 1968 agreement. 


MR. LOTTERMAN: May I call attention to the 


fact the application for arbitration dealt only with only 


one small controversy, which I believe is the fourth cause 


of action of the complaint, and it dealt with nothing else. 
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MR. AKERS: Your Honor, I might, if 1 may, 
indicate that the rationale which I expressed to the 
Court this morning is in connection with the settlement 
issue, of course. There are other considerations that might 
arise when we are to arrive at the case in chief. 

For the purposes here, the main point is the 
parties continued to perform after it being realized we 
relied upon the conprehensiveness of the settlement. 

I offer Defendants' Exhibit U for identification, 
which is the order entered by Justice Dohlinger on the 7th 
day of November, 1969, granting a stay of the arbitration 
proceeding. 

THE COURT: This is the same ball of wax. 
will receive it. 

(Defendants' Exhibit U for identification was 
received in evidence.) 

MR. AKERS: That completes defendants* case in 
chief. I would like to address myself, if I may, to two 
collateral issues. 

The first of those is, as we advised plaintiffs, 


we were prepared to offer proof of Quebec law and we were 


prepared to do that by an expert witness who would have 


been available on Tuesday. 


However, during the course of our preparation for 
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this matter, we have not been advised by plaintiffs 
whether they intend to offer any proof of foreign law, 


and in that circumstance we are perfectly content to rely 


upon the customary ruie that the Court will apply the local 


law. 

The second matter -- 

THE COURT: Are you going to offer any proof 
on Quebec law? 

MR. LOTTERMAN: No, because we don't require it. 
Under the federal rules, the Court is empowered to take 
judicial notice of the law of a foreign jurisdiction. 

THE COURT: I am not absolutely sure of that. 

We may be empowered, but whether we do it or not is 
another matter. 

“AR. LOTTERMAN: We intend to rely on our 
exhaustive study on Canadian law and ask the Court to take 
judicial notice of it, both under the practice of this 
Court under the federal rvles of civil procedure, and the 


practice of the New York State Courts under the C.P.L.R. 


THE COURT: This is an Ontario corporation? 

MR. AKERS: It is a Quebec corporation. 

If I may suggest, the only issue -- I am certainly 
not the expert we were going to put on -~ I believe the 


| 
law has a mixture of both civil and common lz, and perhaps -+ 
| 
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THE COURT: Where did ali these meetings take 


MR. AKERS: Many in New York and Toronto. 
THE COURT: Any in Haiti? 


MR. AKERS: Not for the parent company, your 


If I may suggest, your Honor, the issue of foreign 


law arises in a very narrow area, if at all, and that 


area simply is the formality of execution in connection 


with directors and stockholders. 

THE COURT: What I would like to do on that, 
if I feel there is an issue of foreign law that I can't 
resolve, I may ask you to produce some expert testimony. 

MR. LOTTERMAN: May I be heard in that connection? 

The issue of foreign law arises because the 
powers of the corporation can only be exerted in terms 
of its charter. The manner which it can be exerted and 
exercised can only be directed by the law of the charter 
and its by-lavs. 

This corporation was chartered in Quebec. We 
have decisions, we are prepared to submit them to your 
Honor, that the matter of directors, quorum of directers, 
vote of directors, and the interest of directors in any 


particular transaction arising before the board, is all 
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governed by the laws of Quebec. They are not governed 
by the laws of the State of New York. 

The interpretation of the contract may be, whether 
or not the proper steps have been taken, authorized the 


proper officers to execute certain documents, is determined 


solely by the law of Quebec, and under that law we say that 


many of the votes, including the final vote in March 

of 1968, including the vote in April of 1967 where releases 
were voted by this board of directors to the corporation 
and allegedly to themselves, were voted by five Continental 
nominees out of a board of eight, with one abstaining. 

THE COURT: JI will leave it that way. 

If I get into a problem on that, I will raise 
it with both sides. 

MR. AKERS: May we as well, then, have the 
opportunity, should it appear to us independently as the 
case progresses, the opportunity to present to you 
evidence on foreign law through experts or otherwise? 

THE COURT: (If I think there is a: problem, 1 
will certainly give you that opportunity. 

MR. AKERS: I am simply thinking in terms of 
scheduling. 

THE COURT: Let's see how we resolve these other 


problems. 


SOUTHERN DISTRICT COURT REPORTERS Us COURTEOUS: 
FOLEY SQUARE. NEW YORR NY -— “9i-lol0 


rkmch 14 29 

MR. LOTTERMAN: I hadn't realized we would 
reach it this quickly. I had prepared a supplemental 
memorandum with respect to Quebec law which I would 
like to submit to your Honor. 


THE COURT: Has he seen it? 


MR. LOTTERMAN: No. I just had it completed 


last night. 


MR. AKERS: Your Honor, this issue does not arise 


at this point. We would certainly appreciate the opportunity 


to study this memorandum we haven't seen. 
THE COURT: I will take the memorandum, give 


a copy to them, and you will get a chance to answer the 


memorandum, too. 

MR. AKERS: Thank you. 

I have one other issue I wish to advise the 
Court: Some few months ago, we made an application to the 


Court to drop as a party to this proceeding the plaintiff 


subsidiary Sedren on the grounds that we had not been 


given access -- 

THE COURT: I have a recollection everybody 
agreed on that. I think it came up in motion part last 
spring. 

MR. AKERS: It id and your decision at that time, 


if I may, was to reserve until trial and suggest that the 
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parties proceed to do the best they could promptly and 
expeditiously to arrange for discovery. 

THE COURT: I remember asking the plaintiffs 
to see what they could find out about Sedren and see 
if they could find out how to proceed in discovery. 

MR. AKERS: Yes. That issue arose again 


hearing in chambers on August 20th. I simply wish to 


assert at this point we do not waive our objection with 
respect to Sedren's presence and with respect to our having 
been deprived of discovery of them, but it is our position 
that that issue need not arise and could be reserved for 
the main case. 

The decision on the settlement agreement renders 
the issue of Sedren's presence moot. 


THE COURT: I understand your point. I take it 


you have no problem with that? 


MR. LOTTERMAN: No. 


MR. AKERS: At this time the defendants have 


completed their case in chief. 
THE COURT: Okay. 


MR. LOTTERMAN: I have a motion to dismiss. 


A motion to dismiss is addressed, firstly, to the 


case in chief presented by the individual defendants. 


In the first place, the termination agreement of March 1968, 
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whatever else you may call it, is an aqreement to which 
none of the individual defendants is a party, which does 
not refer to any of the individual defendants and in no 
way exculpates any of the individual defendants, even if 
by any chance it might be held it might exculpate in any 
manner, shape or form Continental itself. 

The releases which have just been introduced 
in evidence do not refer or mention a single one of 


these individual defendants. 


THE COURT: Who are these individu defendants? 
Are they all .directors? 

MR. LOTTERMAN: All directors of Continental 
who served on the Halliwell board, and we say this is a 


cause of action against them for the breach of their 


fiduciary obligations as directors of Halliwell over a 


six or seven-year period. 

Now, it seems extremely strange to me that indiv- 
idual defendants accused of a fiduciary breach could claim 
immunity under a release which doesn‘t mention them in 
any manner, shape or form, to which they are not parties, 
to which in none of the documents submitted to you is 


there any reference to their individual and personal 


responsibility, or under wleases which were not given to 


them, to which they are not parties and of which they can't 
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obtain any solace whatsoever. 

We have briefed that issue at quite some length, 
and the Courts have held the obligation of a fiduciary 
is an individual obligation of his own, no matter who he 
may be serving in the breach of his fiduciary obligation, 
and the fact a party who he may be serving is his master, 
which is an extraordinary argument for me, that a board 
can't serve two masters, but assuming they were servants 
of Continental, in their faithful discharge of their 
obligations to Halliwell, I can't see on what theory this 
agreement of March 1968 or the general releases of 
April of 1967 can possibly constitute a shield for them 
of their derelictions as directofs. If in fact they were 
derelict, and we intend to prove that in our chase in 
chief, if in fact they ignored their obligations, they 
conspired to loot the assets of Halliwell and Sedren, 

I can't possibly see how they individually can be excul- 
pated of the liability -- 

THE COURT: You say they were looting the assets 
of Halliwell and Sedren. For whose benefit were they 
looting? 

MR. LOTTERMAN: It makes not a bit of aifference. 
Yes, for their own benefit. Mr. Gordon is a substantial 


stockholder of Continental; all of the others were officers 
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and directors of Continental with huge stakes in 
Continental. 

Recently, or not too long ago, the Court of 
Appeals rendered a decision in what I consider a dispositive 
case. 

THE COURT: Which Court of Appeals? 


MR. LOTTERMAN: The New York Court of Appeals. | 


A woman owned a leasehold. She was approached | 


by a corporation for the purpose of obtaining the 
purchase of that leasehold. The president of that 
corporation and the principai stockholder was a lawyer 
named Ira Mayer. During the course of negotiations, 


when some question of a legal problem arose, he assured 


the plaintiff that he would take care of those legal 

problems, as a result of which she succumbed and sold 

the property to the corporation. She thereafter learned 

he had not solved these problems, she was beleaguered by the 
problems, she was unable to effect the sale, and the 
corporation of which Mayer was the president and principal 
stockholder brought an action against her and recovered 
because the Court foune that the corporation itself was 

not tainted by the violation of the duties which the attorney, 


the, president of the corporation, had undertaken with 


the plaintiff. 
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The president then, in an action against him, 
claimed he was immune from any liability because she 


had given the corporation a release upon the termination 


of settlement, and the Court of Appeals held "no, your 


fiduciary obligation was an individual and personal seifiioog: 


no matter whether the benefit went to the corporation of 
which you were the president and principal stockholder," 
and on the basis of that case, common sense, these 
individual defendants can't take advantage of the document 
upon shia Continental is relying. 


THE COURT: All right. 


MR. AKERS: Your Honor, two or three things, if 
it please the Court. The first one is a procedural matter, 
aside from the substance of Mr. Lotterman's argument. 


As the Court has been advised, this issue was 


the subject of a motion for summary judgment before 
Judge Owen. Defendants at that time fully briefed the 
issue, that the settlement agreement and the releases 


bar claims against the individual defendant who is sued as 


an agent of the corporation. We have cited several cases 


there and we believe that your Honor's attention to that 


file will find our position. 
I might note, however, that plaintiff's counsel 


at that point made not one word of dispute with respect 
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to separate liability of individual defendants, and what 

I wish to emphasize here is the disadvantage which we 

are under by the absence of plaintiff's cyxunsel's pretrial 
order which was ordered to be submitted on the 18th, 

which we didn't have, and which would presumably define 
the issues that Mr. Lotterman did or didn't raise on 
summary judgment. 

As to the merits,I suggest that the first 
consideration is, your lionor, that four of these individual 
defendants were not on the board in 1968. They had no 
fiduciary ohligations at the time that settlement agreement 
was entered into. 

Secondly, it's quite apparent, and I invite 
the Court's attention to our memorandum on that issue on 
the summary judgment motion, that a settlement agreement 
with a principal must operate to release an agent. 
Plaintiff's counsel's reference to fiduciary duties in 
the abstract simply have no application. You may release 
a fiduciary as well as any other person, and under the 
circumstances of this case the release of the principal 
certainly operated to release the persons who served on 
the Halliwell board as agents of the principal. 

An examination of the complaint demonstrates 


there is no other capacity in which they are sued here. 
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They are sued as individuals, but the element of wrongdoing 


alleged is their actions on behalf, as agents and nominees, 


of Continental Copper & Steel, the matter, if it should 
get that far, which we suggest it need not, we would 
appreciate the opportunity to brief more fully. 


THE COURT: I understand your position on that 


and I will consider it. 

MR. LOTTERMAN: May it please the Court, I still 
haven't heard any response to the position that these 
individual defendants who are being sued for their breach 
for their fiduciary obligation have any right or circum- 
stance to invoke documents to which they were not parties, 
which were not executed and delivered to them, and which 


did not in any manner, shape or form attempt or intend 


to exculpate themselves of any liability whatsoever. 


So far as the motion for summary judgment is 


concerned, we answered it in part. The argument was so 


preposterous to us -- 


THE COURT: What did Judge Owen do with the 


motion for summary judgment? 


MR. LOTTERMAN: He denied both and held that the 


matter of control and finances were matters to be determined. 


upon the trial of the issue. 


MR. AKERS: May I offer up to the Court at this 
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point our memorandum on that issue at the summary judgment 
motion? 

THE COURT: There is a file around somewhere 
that contains all of it. 

MR. LOTTERMAN: There is, and our briefs are on 
record as well. 

THE COURT: If I can't find the file, I will let 
you know. 

MR. LOTTERMAN: The second ground of my motion, 
your Honor, is directed to all of the defendants, including 
Continental... I don't think there is any question about 
the fact that over a period from June of 1961 to formally 
in July of 1967, when four of the five nominees left the 
board of Halliwell and the fifth remained, up to and 
including March of 1968, when a termination agreement 
was settled, we have charged the defendants with a breach 
of their fiduciary obligation. 

_ THE COURT: Individual defendants? 
MR. LOTTERMAN: Both the corporation and the 


individual defendants. 


I think the cases are clear that when a charge 


is made that a corporation or individuals have been 
faithless to their trust, have breached the fiduciary 


obligations which they had undertaken and exercised over a 
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period of many years, that the documents upon which they 
rely must be established to have been executed not only 
in accordance with the charter and by-laws of the cor- 
poration, if ratified,can only be ratified by the 
stockholders of the corporation as a full, complete and 
comprehensive disclosure of all of the facts pertaining 


to these documents, not only including their particular 


breach of fiduciary obligations, but how a Court would 
deal with them; what the legal rights of the company are 
that they are being asked to surrender. 

The New York Courts have held repeatedly, as 
have Courts of other jurisdictions, that where a violation 


of a fudiciary obligation has been alleged and established, 


that no ratification can be effected even by a majority 
of the stockholders without restitution by the defaulting 


director. 


In this particular case, when the matter was 


submitted in April of 1968 to the stockholders of the 


corporation together with a circular, your Honor will search 


in vain for a reference to a single fact which has been 
introduced in this lawsuit to the effect that, for a period 
of seven years or eight years that Continental exercised 


the complete domination and control of Halliwell and its 


affairs and otherwise, Halliwell lost approximately 
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24-i1/2 million from the production of the concentrate from 
the Sedren mine, and during that same period of time 
Continental reaped a profit of approximately $4 to $5 
million. 

There was no indication of the fact that the 
releases, so-called, upon which they were called to 
ratify, had been voted by five of the Continental nominees 
to the corporation, and now it's alleged to themselves, 
out of a board membership of eight, one abstaining. 


No reference to the fact t' under the by-laws 


of the corporation, people in the position of these nominees 
who had an interest on both sides of the fence were 
obligated, as a matter of law, to disclose that interest 

and could not be counted in the determination of a quorum, 
and could not be counted in the approval of votes. 

The by-laws also say, and we contend, that those 
documents were absolutely ‘oid, that there was no ratificatio 
and not a word of evidence has been adduced at the present 
moment for the purpose of establishing the propriety of 


that alleged ratification or the propriety of those 


releases, the propriety of the votes which obtained the 


releases. 
On the contrary, on its face, we say those 


documents were void unless they proceed to show a 
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ratification -- 
THE COURT: I have to think about all these 


problems. | 


‘ 


What else is going t2 happen at this trial? 
Are any witnesses going to be presented? 

MR. LOTTERMAN: I assumed because of the 
statement Mr. Akers had made we might have the live 
testimony of Mr. Mortimer Gordon who is a member of the 
board of directors of Halliwell, also chairman of the board 
o. Continental, as well as Mr. Herman Keller. 

I expect to have two witnesses. Unfortunately, 
one of them is in Ottawa. 

THE COURT: You mentioned that when I got into the | 
snafu last night. 

Mk, LOTTERMAN: I am trying to get hold of them. 
I hope to . ‘them here no later than Monday. 

THE COURT: That is my motion day and investment 
funding. | 

MR. LOTTERMAN: Tuesday, then. I hope to have 


my other witness by tomorrow. 


THE COURT: Why don't you try to get both of 


then by tomorrow? 


THE COURT: I think you told me they were ready 
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MR. LOTTERMAN: Unfortunately, when I called 
them, he said, "Wonderful. I could make other plans for 
tomorrow," and I, just don't. know if) I) could) get) him. 

THE COURT: What about you, Mr. Akers? 

MR. AKERS: Your Honor, I would be curious as to 
which two witnesses we are talking bout out of Mr. 
Lotterman's list of eleven. 

MR. LOTTERMAN: Mr. Adolph Graetz and Mr. Robert 
Bell of Ottawa, Canada. 

THE COURT: What is their relationship? 

MR. LOTTERMAN: Mr. Bell had been a director 
of Halliwell for quite a number of years prior to the 
meeting of April 1967 when Continental presented that 
contract, demanded the releases, and he and two others 
walked off the board because they couldn't stomach it. 

THE COURT: They retired in ‘67? 

MR. LOTTERMAN: Resigned. 

_ However, he represents a very substantial stock- 
holder of Halliwell. 

THE COURT: Who is that? 

MR. LOTTERMAN: Continental Mogul, and is in 


a full position to advise the Court of the events with 


respect to the stockholders prior to March of '68 to 


rehabilitate this company for the purpose of preserving it 
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for the stockholders, and about the horrendous losses that 
had been sustained. 
THE COURT: Who was Continental Mogul? 
MR. LOTTERMAN: It's a mining company engaged 
in the development and exploitation of mines. 


THE COURT: In Canada? 


MR. LOTTERMAN: It's a Canadian corporation. 

THE COURT: Is that where the mines are? 

MR. LOTTERMAN: They are everywhere. They have 

Ireland and in different parts of the world. 

THE COURT: Who is Adolph Graetz? 

MR. LOTTERMAN: Mr. Graetz was an officer, 
vice-president of Halliwell for many years up to, I think, 
past 1968. He was an officer of Halliwell as well. 

He is fully familiar with everything that transpired in 
Halliwell since the Continental nominees came on the 

board, up to and including and past the March 1968 agreement, 
and he will testify to the circumstances under which they 
were presented, the circumstances under which they were 
executed, and the financial and economic condition of the 
corporation at the time they were so presented and executed. 

MR. AKERS: May I address myself very briefly to 
plaintiff's counsel's second motion, however denominated, 


with two very brief points? 
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The first point is that plaintiffs made a cross- 
motion for summary judgment before Judge Owen on 
precisely the same arguments, and that cross-motion was 
denied. It hardly would appear, then, that there is 
a new motion available this morning. 
Secondly and more importantly, I heard no 


word in the extensive presentation concerning the burden | 


which plaintiff has in this case,and which the Court acknowl 
| 


edged in a pretrial hearing of August 20th, to identify 

a number of items in connection with the March '68 agreement 
before any ather material whatsoever as to financial 
condition, as to ratification, as to votes, as to anything 


else, becomes relevant at all. 


There is a substantial difference between the 
very short trial which your Honor was advised by both 
parties could be anticipated, and one which covers the 


waterfront of plaintiff's case. 


_ The law is quite clear on the issue of duress; 
if nothing else, plaintiffs have to show why they 
brought a lawsuit -- 

THE COURT: As I understand it, Mr. Bell was 
the director that resigned in '67; is that correct? 
MR. LOTTERMAN: Yes. 


THE COURT: I take it, all he would testify to 


SOUTHERN DISTRICT COURT REPORTERS (FS COURTHOtS 


rkmch 
would be the circumstances. He would say he was a 
director for this period and he resigned and why he 


resigned. 


MR. LOTTERMAN: Why he resigned, and at the same 


time two other directors resigned. 


THE COURT: I take it that is the purpose of 
his testimony and that is all there would be to it, and you 
think that may be relevant on the question of the '68 
agreement. 

MR. LOTTERMAN: Yes. 

THE COURT: I am inclined to agree that might be 
relevant. I think I am entitled to receive his 
testimony. 

What about this fellow Graetz, did he resign? 


MR. LOTTERMAN: He remained on the board of 


directors until, I believe, some time in 1970. 


THE COURT: After this new arrangement was made? 
_MR. LOTTERMAN: Yes. 
THE COURT: Then I query that one. 
MR. LOTTERMAN: He would testify as to the 
reason why the board of directors signed the March 1968 


agreement, the financial condition the corporation was 


in at the time which made it impossible to resist the 


demands of Continental. 
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THE COURT: I don't quite follow that. He 
stayed along and he would be bound by this, I would think. 

MR. LOTTERMAN: Bound by what? 

MR. AKERS: The entire corporation is bound by 
this. If the corporation goes out and they are responsible 
for procuring ratification and they are responsible for 
performing, they are bound; Mr. Graetz and every other 
director there. 


THE COURT: I take it there is no real issue 


here as to the profits or losses of Continental and 


Halliwell during this period? There must be some financial 
statements on that. 

MR. LOTTERMAN: There are. 

THE COURT: I don't think I need any more than 
that if there are. That would be all I need. 

Offhand, I don't quite see Mr. Graetz, what 
his testimony would add. ; 

_MR. LOTTERMAN: May I call your attention to a 

recent decision by our circuit court involving that very 
question? In this particular case -- 


THE COURT: Tell me what the Court of Appeals 


MR. LOTTERMAN: In that particular case, 


Judge McLean had a compromise agreement before him, 
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the compromise agreement of a proceeding begun in the New 
York State Supreme Court, executed by the defendant 
alleged to have exerted duress on certain stockholders. 

Immediately after the execution of that 
agreement, the stockholders commenced the action to 
invalidate the entire transaction, including the 
agreement, upon the ground of duress. Judge McLean 
examined that compromise agreement and refused to accept 
any of the antecedent facts which existed prior thereto, 
offered on behalf of the stockholders, particularly 
because -- 

THE, COURT: Lydon’ t want) to) get into: a. Lot of 
detail on that. I am not making a final ruling, but 
it doesn't seem to me that Mr. Graetz, who stayed on until 
1970, will add anything to this. I think it's perfectly 
possible for both of you gentlemen to tell me what the 
financial status was. 

MR. LOTTERMAN: He will tell you why he stayed 


on, why they signed these papers. 


THE COURT: I am not interested in that. He 
did stay on. 
MR. AKERS: Your Honor, the point that Mr. Lotterma 


raises with his case citation, the parties acting immed- 


iately after, suggests a hurdle that the plaintiff has to 
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get over before we bother with any of these issues. 
As the Scientific Holding Company v. Plessi suggests, 
we have to move. 


THE COURT: When can you get Mr. Bell here? 


Can you get him here tomorrow? 


MR. LOTTERMAN: I will try I can't make any 


promise at all. As I sav, I called him last night 


shortly after your second call, and told him he would 


not be needed for today, and called back again and couldn't 


reach him. 
THE COURT: You had better reach hin today. 
What have you got? 
MR. AKERS: On rebuttal? 
THE COURT: Yas, 


MR. AKERS: We wouldn't anticipate any witnesses 


on rebuttal, barring something unusual. 
THE COURT: So all we have Open now, to my mind, 


you want to produce Mr. Bell here to tell me why he got 


off the board in '67? 


MR. LOTTERMAN: And I would like to produce Mr. 


Graetz. 


THE COURT: I am not clear at this stage whether 


I will hear from him. 


MR. LOTTERMAN: May I read the following from the 
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Circuit Court of Appeals? 

THE COURT: I don't quite know what you want 
to read. 

MR. LOTTERMAN: Just these two sentences. 
They bear precisely on what we are discussing at the present | 
time. 

"Having reached the foregoing conclusion" -- 

THE COURT: What conclusion? 

MR. LOTTERMAN: That the judge would not hear 
any of the facts except the facts involved in the 
execution of, the document which was a compromising 
settlement of the Supreme Court action. 

-~ "the District Court decided that the background | 
facts relied upon by the stockholders as proof of duress 


were immaterial. We disagree. [In our view the District 


Court was required to give consideration to all of the 
facts relied upon by the stockholders as evidence of 
duress, rather than rely exclusively upon the terms of the 
compromise agreement and the pendancy of the New York 
Supreme Court proceeding." 

In that case also, there was a very, very strong 
complaint by the defendant in that case that the stockholders 


had waited too long to assert their rights in claiming 


duress, and Judge Mansfield disposed of that argument by 
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saying, "As Mr. Justice Holmes aptly observed, it always 


is for the interest of a party under duress to choose the 
lesser of two evils, but the fact that a choice was made 
according to interest does not exclude duress." 

What I am saying here, we were compelled to 
choose the lesser of two evils. 

THE COURT: Who is "we," and what is the lesser 

two evils? 

MR. LOTTERMAN: The argument has been made -- 

THE COURT: All I know is this gentleman stayed 

board until 1970. 

MR. LOTTERMAN: Yes. Now it has been suggested 
in the brief submitted by the defendant that the company 
should have brought an action -- 

THE COURT: I am not worried about that. All 
I am worried about is if he stayed on after this settlement 
agreement -- termination agreement, I don't see that he has 
much to offer me in connection with the validity or invalidi 


of the '68 agreement. 
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MR. LOTTERMAN: Doesn't he have something to offer) 


to your Honor in connection with the reasons why they felt 
they had absolutely no viable alternatives — of bank- 
ruptcy of Halliwell? 

THE COURT: You are going to give me that 
through Bell, I take it? 

MR. LOTTERMAN: No, Bell was not a director in 
March of '68. 

THE COURT: I know, but Bell you told me a minute 
ago was going to testify he got off the board because he 
was put in an.impossible position. 

MR. LOTTERMAN: That's correct. 

THE COURT: All right. Well, I will hear that. 


MR. LOTTERMAN: That is correct. But six or 


eight months later when an additional agreement was sub- 
mitted to the directors of Halliwell they had no choice, 

they had to submit, and what is now claimed to be a settle- 
ment agreement was an agreement that was exacted and extorted 
from the board of directors of Halliwell. 

THE COURT: I know you say all that, but I will 
hear Bell shortly, but I am not going to hear this other 
gentleman. 

You may think the Court of Appeals will reverse 


me, but that is all right, too. 
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LOTTERMAN : Judge, I never think in those 


COURT: I know you don't. I know you 


MR. LOTERMAN: I try in my own poor way to be 
persuasive, and if I cannot be persuasive -- 

THE COURT: (s there anything else we can do 
this morning? 

MR. AKERS: Let me respond more specifically to 


the question that the Court directed, your Honor, and that is 


our rebuttal case. 


At this point as we may anticipate we would 
anticipate offering perhaps a maximum of 20 to 25 documents 
on rebuttal. : 

THE COURT: On rebuttal. 

MR. AKERS: Our powers of anticipation in this 
case am not as good as they might be in others. 

THE COURT: I don't know why it would be 20 to 
25 documents. We have got a lot of documents now. But, 
let's leave that until we hear if you want to rebut and what 
you are going tw rebut with. 

MR. AKERS: And I want also again, if I may , 
your Honor, to point out the possibility of our calling an 


expert witness on Canadian law. Other than that, we do not 
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anticipate at this point -- 

THE COURT: Well, I think what I would like to 
do on this Canadian law business, I think I would like to 
finish the trial and read your papers, and if I feel I 
want some testimony on Canadian law, I will give you both 
a chance to put it in. I think I would rather do that, 
if I need it, and if I don't need it, it's sort of a waste 
of time and money for you to put it in. 

MR. AKERS: Would your Honor receive at the 
conclusion of this limited trial a memorandum on Canadian 
law, and then: indicate whether -- 

THE COURT: I might give you a chance to give me 
a memo. If you have a memo I would Jike a memo from you on 
Canadian law so I have -- 

MR. AKERS: Your Honor, they just submitted a 


| 
memorandum on Canadian law. 


MR. LOTTERMAN: I would like an opportunity to 


respond, because he will have ours now. 
THE COURT: How much time would you want to submit 
| 


a memo on Canadian law? 


MR. AKERS: We are talking about the conclusion 


of the trial, your Honor? 
THE COURT: Yes. 


MR. AKERS: Seven days? 


é 
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THE COURT: Okay. 

MR. AKERS: Thank you, your Honor, 

THE COURT: Sure. Then you put it in and you 
But ft in. I don't know as I want to keep getting memos 
on Canadian law. Put yours in, and if I have any more 
problems I will ask for a reply memorandum from you, or I 
wili ask for some expert testimony. How is that? I think 
that is fair. I don’t want to keep you writing a lot of 
papers. 

MR. LOTTERMAN: Your Honor, I don't know whether 
or not in justice to my clients I should not take an ob- 
jection to your Honor's decision that we should not call Mr. 
Graetz. 

THE COURT: You have an exception about that. 
You have that. No question about it. But offhand I don't 
see that helps me on the issues as I see then. 

Is there anything else we can do, gentlemen? 

Mr. Grimes, you represent the estate of one of these defend- 
ants, individual defendants. 


MR. GRIMES: The estate of Harry Harris, your 


THE COURT: Yes. Have you anything you would 


like to say? 


MR. GRIMES: At this time I don't have anything 
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to add, your Honor. 


THE COURT: You don’t have anything to add. 


All) right. Well, thank you very much. 
MR. GRIMES: Thank you. 
THE COURT: Is there anything else we can do 
now? Except for you to get on the phone and try to get -- 
MR. LOTTERMAN: Yes. 
THE COURT: Let's see, tomorrow is Friday, isn't 


LE? I wish you could get this fellow. Monday I just can't 


ao it. 


MR. LOTTERMAN: Well, if) 2) cant, \vour Honor, 


may I ask your indulgence for Tuesday? 

THE COURT: How long do you think you will be? 
It shouldn't be very much. 

MR. LOTTERMAN: I don't think it's going to be 


very long. 


THE COURT: Because I have to resume this SEC 
case, Why don't we lezve it this way: . I would much prefer 
to do it tomorrow. 


MR. LOTTERMAN: So would I, your Honor. 


THE COURT: Do it tomorrow at 10 o'clock, and it 


only takes an hour to come down from Canada, and tell him 


| that I want to get rid of this tomorrow. 


MR. LOTTERMAN: I always tell him that. 


THE COURT: And if we can't do that, then I will 
do it at 10 o'clock Tuesday, I guess we could. Then 
could resume the other case when I finish. But I would 
much rather do it tomorrow. 

MR. LOTTERMAN: I know, so would I. 

THE COURT: All right. Is that fair enough? 

MR. LOTTERMAN: Yes, Sir. Thank you very much. 

MR. AKERS: Thank you, Judge. We will be in 
touch with Mr. Lotterman this afternoon? 

THE COURT: Yes. He will certainly let you know. 

MR. AKERS: Do I understand that the schedule 
is that in the event we do not proceed -- if we do proceed 
tomorrow and as anticipated it is expected we will finish, 


but if not we will finish on Tuesday? 


THE COURT: Yes, Tuesday morning at 10 o'clock 


in an hour, because I have to get back to the SEC case. 

MR. AKERS: Thank you. 

THE COURT: All right. 

MR. LOTTERMAN: Then, what we intend to do, 
I assume when we resume tomorrow or Tuesday, each one of us 
specify those various portions of the depositions on which 
we rely. 

THE COURT: On the depositions, gentlemen, if 


there are any depositions you want me to read, what I would 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOI 


mp7 
like you to do is this: I would like the plaintiff to 
indicate what he would like me to read in blue pencil and 
the defendant what he would like me to read in red pencil. 
MR. LOTTERMAN: On the originals? 
THE COURT: Yes. And the list of the pages 


which I am to look at. I don't want to read those long- 


winded depositions. I will ask you to do that, and you can 


do that yourselves at your convenience. 


MR. LOTTERMAN: The plaintiff on a blue -- 


THE COURT: Blue pencil, defendant with a red 
pencil, and attached to it I would like a list of the pages 
at which these marks appear. 

MR. AKERS: Would your Honor accept indications 
of objections on a written list senna’ 


THE COURT: Oh, sure. 


MR. AKERS: Thank you, sir. 
THE COURT: Of course, as a non-jury case you 
know it doesn't make much difference. The poor Judge has 


to read all this stuff, and having read it he is tainted 


whether he likes it or not. But, that is the way I like it 


done. 


How many depositions are there? 
MR. AKERS: I believe there are a total of seven, 


your Honor. Although each of us would not be in a position 


mpg 
to rely for all purposes on all seven. 

THE COURT: Well, are you going to put all 
s@ven in evidence? 

MR.AKERS: We would propose to mark a total of 
perhaps 15 pages in total, your Honor. 

THE COURT: But they will come out of all seven? 

MR. AKERS: They will come out of two, your Honor. 

THE COURT: Two depositions? 

MR. AKERS: Primarily,yes, sir. 

THE COURT: I don't want to receive in evidence 
any depositions unless either of you gentlemen wanted to 
read part of them, 

MR. LOTTERMAN: Well, of course we would not 
dream of imposing any burden upon your Honor that we do not 
deem necessary. The only portion of the depositions that 
I would ask your Honor to read would be those that I think 
are directly germane to the specific issues presently before 
you. 

THE COURT: That is right. All right. 

What I would like to do is when you have done that, gentlemen, 


you might give them to Mr. Wallace and he will mark the 


depositions as an exhibit, then he w 1l send them up to me 


and I will read the parts. 


MR. LOTTERMAN: Your Honor, those depositions, 
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are they in the files downstairs or in ’our chambers? 
THE COURT: Downstairs. 


Well, are they all on file, I guess? Well, 


it is available, anyway. I hope you have got copies of 


them. 
MR. LOTTERMAN: Yes, sir, we do. 


THE COURT: All right. All right, gentlemen. 


(Court recessed.) 
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THE COURT: . ALL, right. .This is international 


Halliwell Mines Limited against Continental Copper & 


Steel and we started this case last Friday, if I am not 
mistaken, and I mentioned at that time unfortunatelv 
because I have this other case pending today, I can only 
allow an hour for this case this morning and as I recall 
it Mr. Lotterman it was up to vou to proceed. 

ME. LOTTERMAN:. ‘Thank ‘you, Sir. Mr. Robert 


Bell. 


RO 8B BRT BELL, called as a witness by the plaintiff, | 


being first duly sworn, testified as follows: 


You may proceed, Mr. Lotterman. 
DIRECT EXAMINATION 
BY MR. LOTTERMAN: 
@) Mr. Bell, where do you reside? 


A I reside at Willowdale, Canadian suburb of 


Toronto. 
Q For how many years have you resided there? 
A I resided in Toronto 38 years, specifically 14 


years at that residence. 


@) Is it my understanding that you are a charter 
accountant under the law of Canada? 
A That's correct. 


‘@) Since when were you chartered? 
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school? 


your Honor, 


Bell = Direct 
I received my degree in October of 1955. 
THE COURT: Where did you receive your dearee? 
THE WITNESS: In Ontario. 


THE COURT: At what, what is it an accounting 


THE WITNESS: It was in a corresponderce course. 
THE COURT: Correspondence course? 
THE WITNESS: But specific exams, 

toa C.PiA. in) the United States. 


THE |\COURT? Fines 


BY MR. LOTTERMAN: 


Q 


A 


Q 


A 


Limited. 


Q 


Limited? 


A 


f 


Are you employed at the present time? 
Yes, Dams 
By whom? 


I'm employed by International Mogel Mines 


Was itS previous name Consolidated Mogel Mines 


Yes, Sir. 


How long a period of time have you heen employed 


i 
{| 
| by that company? 


A 


Q 


| company? 


Directly or indirectly since 1955. 


Are you an officer at the present time of that 
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Bell - Direct 


What office do you occupy? 

A I am presently treasurer of International Moqel. 

Q And for how many years have you been treasurer 
of that company? 

A I was treasurer of the company from my recollection) 
is from '56 to 1965; when I became secretary from '65 to | 
‘68; in '68 I became vice president of finance and '74 I 
became an assistant to the president and the vice president 


and I've just recently through reorganization I became the 


treasurer and I am director of Mogel. 


THE COURT: Excuse me for one second. 


you to tell me the business of International Nogel. 


THE WITNESS: The business is mining and explor- 


THE COURT: Any particular kind of mines? 


THE WITNESS: We have a mine in Ireland. 


THE COURT: What kind of mines? 


THE WITNESS: Lead zinc. 
THE COURT: Lead and zinc, primarily lead and zinc? | 


THE WITNESS: That's the only producing at the 


present time. 
THE COURT: Excuse me, Mr. Lotterman. 


MR. LOTTERMAN: Surely. 
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BY MR. LOTTERMAN: 

Q For how many years have you been a director of 
your company? 

A I have been a director of International Mogel 
since 1956, 

Q Continuously down to the present date? 

Yes. 

Q Now, did there come a time if Mogel, if I may cut 
the name, acquired a financial interest in Consolidated 
Halliwell? 

A Yes. 

Q Or 1s it International Halliwe 1? 

Consolidated Halliwell. 
THE COURT: About when was that? 
THE WITNESS: Consolidated Halliwell that was 

; Maren 1956. 

Q Now, thereafter, did you occupy any positions 
with Halliwell? 

A Yes. I became the assistant treasurer of Con- 
Solidated Halliwell on April the fourth, ‘56, on July 15, > '57 
I became treasurer and on June the 23rd, 1965 I became 
secretary~treasurer of Halliweli. 


Q And how long did you remain in those positions? 


A I resigned as secretary-treasurer on April the 12th, 
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You resigned from Halliwell as secretary treasurer 
on that date; is that correct? 
A That's correct. 
THE COURT: Let me get that date again. 
THE WITNESS: April 12th, 1967. 
THE COURT: Where was Consolidated Halliwell 
located while you were there? 
THE WITNESS: Consolidated Halliwell as the 
corporate head office was in our office. 
THE COURT: In Toronto? 
THE WITNESS: Yes, it's a Quebec corporation. 
THE COURT: It‘s a Quebec corporation? 
THE WITNESS: Yes. 
BY MR. LOTTERMAN: 
9) Now, what was the extent of the financial interest 
possessed by Mogel in Halliwell? 
A (No response.) 
Q In what form did that financial interest, 
form did it take? 


A Well, originally it took a share interest 


from '59 until an exchange which took place in March 


1968 it was a debenture interest. 


Q What was the total amount -- 
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Bell - Direct 


THE. COURT: 2. just want. to cet. that straiqht. 
In other words Mogel had held debentures in Consolidated 
Halliwell during this period? 

THE WLINESS::. Prom, 3959 .€o..4967 —-—. 12968. 

THE COURT: And I take it--I would be interested in| 
what percentage of the debentures did you hold? 

THE WITNESS: It was oriqinally -- it was I would 
say in excess of 90 percent. 

THE COURT: 90 percent of these debentures? 

THE WITNESS: .Right., There is another corporation 
National Outlook Corporation which held some debentures. 

THE COURT: And do you recall what kind of deben- 
tures these were, straight debentures? 

THE WITNESS: Six-and-a-half percent as 1 recall. 

THE COURT: Yes. Were they participating con- 
yertible, anything like. that? 

THE WITNESS: . Nonparticipating. 


THE COURT: Okay. . All right. 


BY MR. LOTTERMAN: 
Q Now, let me bring you up to March of 1968.. Will 
you tell His Honor the amount of debentures held by Model 


at that time? 


A Mogel and associated companies held 2,757,006 


principal amount of debentures of Consolidated Halliwell. 
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Q And could you tell us the amount of debentures 


held by National Outlook at that time? 


A At that time they held 150,000 principal amount 


of debentures. 


QO Now, were those debentures in principal and 


interest in default in March of 1968? 

A Yes, they were. 

Q What was the total amount of indebtedness due both 
principal and interest, could you tell us <hat? 

A On the debentures it was $2,907,000. 


Q I show you, Mr. Bell, an agreement dated May 15, 


1968 annexed to schedule A to the notice of annual and 
general mectings of shareholders of Consolidated Halliwell 
dated April 18th, 1968, and askyou whether or not you signed 
that agreement as one of the siqnatories on behalf of Moqel? 
THE COURT: Excuse me, Mr. Lotterman, is this 
an exhibit that is in? 
MR. LOTTERMAN: That's an exhibit introduced by 
one of the defendants. Exhibic M. 
A Yes, I signed for Mogel Mines as secretary. 
Q Now, prior to the execution of this aqreement of 
March 18th -- March 15th, 1968, had the subject matter of 


executing that agreement come before the board of directors 


« 


of Mogel? 
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¥ 2 ! A Yes, it had been discussed. | 
| | 
- 3 | Q And did you execute that aqreement upon the | 
| 
4 authorization and direction of the board of directors of | 
5 | Model? | 
ay 6 | A Yes. | 
7 | @) Now, prior to that time, at, the time that this | 
e 8 agreement was first presénted to Mogel, di:!} you have | 
9 | co,umunication with Mr. Murray Cooper, the presicent of | 
10 Halliwell? 
i 
1] | A I had a lot of communication with Mr. Murray | 
I | 
12 | Cooper, but not specifically with reference to this agreement. 
13 Q Nid you learn and did you know from your con- 
14 Versations with Mr. Cooper what the financial condition of | 
15 | Halliwell was at the time? 
16 A Yes, 1 certainly did. 
7 | MR. AKERS: Objection, your Honor. There is no | 
| | 
18 | foundation as to the question that Mr. Lotterman has asked. | 
19 | THE COURT:  |Well, 2 think val lettle more: of va | 
et founration. When did you discuss the financial condition of 
! | 
2) ! Halliwell with Mr. Cooper and where? 
i| 
2 | THE WITNESS: I discussed the financial position | 
| | 
43 | of Consolidated Halliwell practically on a daily basis with | 
24 Mr. Cooper, the head officer of Halliwell. Although in | 
| 
25 lquenec, we were the Ontario office, we kept the books of the | 
| 
| 
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| 
2 | company, we did one -- one of our employees did the | 
3 purchasing for Sedren, S-E-D-R-E-N, which is the wholly : 
4 | ewned subsidiary and we were almost in daily communication -- | 
5 THE. COURT: Where was Mr... Cooper"’s office? | 
| 
6 | THE WITNESS: Mr. Cooper's office, as I recall, | 
P | ai was about two blocks away on Bay Street. | 
8 THE COURT: in Toronto? | 
9 | THE WITNESS: in Toronto, ves. 
10 | THE COURT: When you had these discussions did | 
| | 
11 \ Mr. Cooper give you financial statements of Halliwell? | 
12 | THE WITNESS: He gave me all the statements up 
i} i 
13 | to April 12th, ‘67, when 7 resiqned. After that -- 
14 | THE COURT: But you got, them until that time? 
15 | THE WITNESS: Yes, I got the specific statements, but 
16 | after that I was -- I didn't see specific statements, nor, : 
We : the financial position. | 
i | 
| THE COURT: Right, but during this period -- | 
i \ 
19 | THE WITNESS: One of our subsidiaries kept the | 
20 | books of Consolidated Halliwell. | 
| 
91 | THE COURT: All right. | 


2 || BY M%. LOTTERMAN: 


23 8, Now, were you aware in March of 1968 that 


Continental possessed a mortgage upon the Sedren mine? 


25 A Yes, [ did. 
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| | 
2 | Q Had that mortgage been placed originally where | 
3 you were a director or officer of Halliwell? | 
| , 
4 | A Yes, it was. | 
5 | Q When was that mortgage placed originally? | 
6 | A In 1961, I don't know the exact date. | 
us | Q Can you tell use the amount of that mortgaqe ~- the | 
8 original amount of that mortgage? | 
9 A The original amount of the morgage was one point | 
10 ! five million dollars. 
1] | Q Now: by danvary) 1)of) 1968) <— 
| 
; 12 | THE COURT: I take it Sedren Mine was located 
13 | in Hadtis as\/that) correct? 
14 | THE WITNESS: Yes, that's correct. 
15 | Q By January lL iof 1968) could you, tell) us) whether )or | 
16 not payments upon mortgage were current or whether it was | 
{| 
17 in default as to principal and interest? 
18 | A It was in default as to principal and interest. | 
19 | Q Can you tell us the amount that was due and owing | 
20 | to that mortgage? | 
| 
21 A Pardon me? 
| | 
22 Q Can you tell us the amount which was due and | 
23 owing to Continental under that mortgage? | 
| 
yy, | A The amount which was due and owing was 250,000 | 
25 | principal amount, plus accrued interest of approximately | 
| 


| SOUTHERN DIStTHICT COURT REPORTERS, US COURTEFOtit | 
{| eee ey ke RIARE RUA VERE OM OY Peed bed teh ORCL SD aa RINE NCE TEMES NREL Tee 


a Fs & 8 


jyplk Bel} Direct 71 


THE COURT: This was an installment mortaqace, 
payable in installments? 

THE WITNESS ; Yes, it was. 

THE COURT: At that time were installments due? 

THE WITNESS: I think--I'm not sure of the 
specific date--I think it was June of '67 that the install- 
ment became past due. 

THE COURT: In June? 

THE WLINESS's Yes. 
BY MR. LOTTERMAN: 

2) Now, did you also become aware of any other 

financial claim that was being asserted by Continental 


against Halliwell in the early part of 1968? 


A Yes, I did. 

@) Will you tell His Honor what those other claims 
were? 

A The other claims were for unpaid discounts 


accruing to Continental Copper and Steel Industries under 
the concentrate contract of 1959 of $109,000 and alleqed 
liquidated damages under that same contract of anproximately 
$350,000, 

Q Now, aS a representative of the debenture holder, 


could you tell us whether or not Halliwell was in any 
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2 ] position in January, February or March of 1968 to pay those 
I | 
3 | obligations. 
4 MR. AKERS: , Objection, your Honor. There's been | 
5 no showing that Mr. Bell is qualified to testify generally | 
6 | about that. | 
| | 
| THE COURT: Well, I think, yes, I think it | 
i | 
8 really goes to the weight of it. As I understand it | 
9 | Mr. Bell had a close association with this company UP to 
10 | some time) in, 1967, 0 quess, isnt that. right? 
1} | A That's correct) your) Honor. | 
12 | THE COURT: And based on that, T will) allow you 
13 | to express an opinion as to what you thought Halliwell's 
{| 
14 | financial position was. 
| 
5 || MRI AKERS ei Ut oD mas vous  HOnOn . I would also 
16 like to assert a hearsay objection to that question. 
17 | THE COURT: I also understand it qoes to the 
18 weight that he was close to this information. I will let | 
19 him express an opinion. | 
\| 
20 | BY MR. LOTTERMAN: | 
21 | Q Would you go ahead and tell us? | 
| | 
22 | A I was aware of the financial condition, directly 
23 through conversations, plus the fact that the trade | 
i 
24 | accounts of Sedren were not being paid, the gentleman that 
ys) looked after the purchasing was an employee of Mouel's. 


| 
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COURT: Sedren's accounts, and this is in 


Haiti,were not being paid? 
THE WITNESS: The purchase of supplies qoindg to 
Haiti through Canada was handled in Canada. 


THE (\COURT's Yes, 


THE WITNESS: And I was aware that they were 
in -- they were not being paid and were overdue to a great 
extent. 


BY MR. LOTTERMAN : 


Q Was Halliwell in the early mart of 1968 in any 
position to pay the mortgage indebtedness, the claim 
discount or the alleged liquidated damages? 

MR. AKERS: If the Court please, may I have a 
continuing objection? 

THE COURT: You have a continuina objection. 

Again I will let him express an opinion on the 
basis of his knowle ige at the time. 

A In my opinion, no, and this is based on constant 
communication, almost daily communication with Murray 


| Cooper who was president of Consolidated Halliwell. 


Q Now, in the deliberations of the board of Moqel, 


prior to its authorizations to you to execute the contract 


in March 15th, 1968, which has just been placed before you, 


| was the financial condition of Halliwell considered and 
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Yes, 1t was, 

Did you also discuss what would happen if Mogel 
refused to sign that contract? 

A Yes, we did. 
Q Would you be good enough to tell His Honor the 
substance of the conversations -- 

THE COURT: I'd be interested who -- you say at 
those meetings, who raised the point of what would happen? 

THE WITNESS: The directors were informed by the 
president of International Mogel prior to this. 

THE COURT: Who was the president? 

THE WITNESS. David W. Knight. 

THE COURT: David W. Knight. 

THE WLTNESS: Knight, yes. 

THE COURT: I think if you were qoing to answer 
that question, I would like you to indicate who said what 
as best you can recall it. I realize it is a long time 
ago, but rather than a general discussion. 

BY MR. LOTTERMAN: 

Had Mr. Knight himself been a director of 
Halliwell at any time? 

A Yes, he was 4 director. 


For how lona a period of time had he been a 
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director of Halliwell? 
A From’ 1965 to April, the 12th,.1967. 
Q And did he resign at that time as director of 
Halliwell? 
Yes, he did. 
Simultaneously with your resignation? 
Yes. 
Now, bearing His Honor's admonition in mind, would 


you be good enough to state the substance of the discussion 


by the various members of the board of directors of Mogel 


in connection with the financial condition of Halliwell -- 

THE COURT: Dee's (start) withthe preliminary, 
how many directors were there during -- in Mogel during these 
discussions? 


MR. LOTTERMAN: Would you answer that question, 


THE WITNESS: The authorized number, I think, was 
seven. I believe it was seven in 1968. 

THE COURT: Were there actualiy seven directors 
at these meetings? 

THE WITNESS: I'm not sure. 

THE COURT’: You don’t recall. 

THE WITNESS: £ don’t recall. 


THE COURT: You don‘t recall, it was a long time 
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THE WITNESS: But the minute book would show the 


persons’ present. 
MR. AKERS: Your Honor; if 2 may. 


THE WITNESS: The Halliwell, your Honor, the 


Halliwell -- 


MR. AKERS: Not only do we have a double objection 


on hearsay called for, but I believe the best evidence rule 


4 


would apply to the minutes of the meeting than Mr. Bell's 


recollection. 


THE COURT: tt understand that, but I am trying to 


get Mr. Rell's best recollection, I understand that. . Okay. 


All 1 understand so far is that Mr. Knight during 
these meetinas made a statement as to the financial condition 
of Halliwell, is that right? 

WITNESS: That's correct. 

COURT: All right. . And then you can follow 
from that who said what, if you can remember, that was a 
long time ago. 

THE WITNESS: I don't remember specifically, but 
the conclusion which was reached by David Knight was that if 
we did not sign the agreement of March 15, 1968, the entire 
arrangement between Halliwell and Continental Copper and 
Maurice Goodman Associates, I believe would not take 


nlace. 
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In other words if we were not a party to that aqreement, 
further agreement of the same date would not be enforceable. 
BY MR. LOTTERMAN: 

) And what would the consequences to Mogel have 


been if those agreements had net been signed? Would the 


mortgage -- would the mortgage have been foreclosed? 


AKERS: Objection, your Honor. 
you discuss -- 
COURT: I think I will sustain the objection. 
you discuss the possibility of a foreclosure? 
= COURT: As I understand the testimony---I do 
not, want to ‘get into that. As I understand t testimony, 
the directors of Mogel after this discussion felt that the 
Situation was not good, but was in the best interest to go 
along with the arrangement. 
THE WITNESS: Exactly. 
THE COURT: is that it? 
THE WITNESS: That's exactly it, your Honor. 
If we did, we would solve the insolvency. 
THE COURT: You solved the involvency of Sedren. 
A ee. 
MR. AKERS: Your Honor, I move to strike the 
last answer with respect to the alleged insolvency. 


THE COURT: IT Will not strike Lt €rom the record. 
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BY MR. LOTTERMAN: 

Q When you referred a few moments ago to Goodman 
Consolidated Halliwell, aré you referring to the contract 
which has been heretofore marked 1 evidence as part of 
Exhibit N being Exhibit B to the notice of the stock- 
holders? 

A 

6) Now, before the board of directors took the 
action which it did, had there been any communcation with 
National Outlook for the purpose of ascertaining what their 
decision would 

THRE COURT: Whois: National Outlook? 
MR. LOTTERMAN: The other debenture holder and 


who': a party to the agreement. 


A Yes, Dolph Graetz advised me that National -- 


AKERS: Objection, your Honor. 
COURT: Yes, that is hearsay. They were 
on it and they signed the agreement? 
THE WITNESS Yes, they did. 
THE (COURT: Okay . 
Mr. Bell, = show you what purports to. be 
minutes of the meeting of the board of directors of 
Consolidated Halliwell held on April 12th, 1967. 


THLE COURT:Is that an exhibit in evidence? 
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MR. LOTTERMAN: It's just been marked for 
identification thus far. 
THE COURT: All right. As exhibit what, what's 
the exhibit number? 
MR. LOTTERMAN: One for identification. 
THE COURT: . One. for identification, thank vow. 
BY MR. LOTTERMAN: 
And I ask you whether or not you were present 
at the meeting on that date? 
A Yes, I was present. 
MR. LOTTERMAN: If your Honor please, I offer 
the exhibit in evidnece. 
THE COURT: Show it to counsel, please. 
Have you seen it? 
MR. AKERS: Yes, I have seen it. 1 object to 
the otfer on the basis that the minutes are not thoucht 


authentic, not shown to be authentic. We do not object -- 


I'm sorry -- objection to hearsay basis and relevance of 


anvthing that occurred at this meeting. 

THE COURT: What was the 

MR. LOTYTERMAN: April 12th, 1967 and may I call 
your Honor's attention to the fact that the minntes 


subscribe at the close thereof by three of the directors 


wno are Continental nominees and bear their siqnatures. 
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THE COURT: He is worried about the authenticity 
of this document; is that correct? 

MR. AKERS: Yes; with ~espect to the actual 
meeting in session. 

THE COURT: Any certificate on these minutes or 


anything like that? 


MR. LOTTERMAN: The minutes contain this 


verirication by the directors and we will explain all the 
circumstances attached to it. 

THE COURT: This is a copy or an. oriqinal? 

MR. LOTTERMAN: That's a photostatic copy of the 
oriqinal minutes in the minute book. 

THE COURT: What has happened to the minute book 
of Consolidated I!lalliwell? 

MR. LOTTERMAN : We have them. 

THE COURT: You have 1? 

MR. LOTTERMAN: Yes, we have the originals and 

were turned over to us. 

THE COURT: You have the original? 

MR. LOTTERMAN: 2S. It's an exact photostatic 
copy - 

THE COURT: I think I will receive the exhibit 
subject to the defendants having an opportunity to check it 


with the minute book and see what is what. 
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% 
MR. AKERS: Your Honor, we don't quarrel with 
the fact that this is a copy of the minutes contained in the 
minute book, but we do suggest that those minutes are not 
authentic in that they do not reflect what occurred and are 


not in fact a draft of the minutes taken by the secretary. 


MIE COURT: All right, you will have a chance 


to tell me about that. I think I will receive it. If you 


check the minute book and find this is a copy of the minutes 
taken from the minute book, I will receive it on that basis. 
All right. 
(Plaintiffs' Exhibit 1 received and marked.) 
CONTINUED EXAMINATION 
BY MR. LOTTERMAN: 

@) Now Mr. Bell, up to the date of this meeting, you 
had been the secretary of Consolidated Halliwell, had you 
not? 

A That's correct. 

Q And as secretary you recorded the minutes of 
various meetings. Board of directors of Halliwell; is that 
correct? 

A From 1962 to 1967, yes. 

Q Now, it was at this meetina that you resigned; 
is that correct? 


A That s correct. 
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12) And vour resignation is appended to the minutes 
of this meeting? 

A Correct. 

2) I show you what has heen nominated schedule £ 
to the minutes of that meeting and ask vou whether or not 
your signature appears upon the resignation attached 
thereto? 

A Yes, it does. 

Q Now there were two sessions of that meeting, were 
there not? 

A Yes. 

6, A morning session and an afternoon session? 

Yes. 

At which session did you resign? 

At the afternoon session. 

Now will you be good enough to describe to his 
Honor the manner in which you prepared the minutes of the 
meetings of the board of directors at Halliwell during the 
period of time that you served as secretary? 

A Well I took rather complete notes of everything 
that was discussed at the meetings, returned to Toronto -- 

THE COURT: Where did they hold the meeting? 
THE WITNESS: All the meetings with the 


exception of the annual meetinas were held in New 
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THE. COURT: In New York? 

THE WITNESS# I returned to Toronto and the next 
day put them into the form -- final form for consideration 
by the board of directors. 

BY MR. LOTTERMAN: 

QO Based upon the handwritten notes which you had 
taken during the course of the meetina? 

A Yes, I would go, if it were an early meeting, 
I would make sure that the facts as I was showing them were 
correct and I would check with Murray Cooper to that extent. 

THE COURT: Did I understand this was Quebec or 
Ontario corporation? 

TUE WIENESS:, Tes a Queber corporation. 

THE COURT: And its meetings held in New York? 

THE WITNESS: Yes. 

Could you tell his lionor where those meetings 

at whose office in New York? 

The meetings were held at the offices of 
Continental Conper and Steel Corporation, Inc. at the 


office, I believe 120 Broadway. 


Q Now during the veriod that you were present, during) 


the morning session and so much of the afternoon session 
at which you were present prior to your resiqnation, did you 


make notes in your own handwriting of what transpired at 
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that meeting in your presence? 

A Yes, I did. 

Q And did yov, have you made a search for those 
notes? 


A Yes, I have. 


9) Did you find them? 


Yes iit did. 


May I have them, please? 


Yes (handing). 

MR. LOTTERMAN: Would you be good enough to 
it Plaintiffs: 27 for identification. 

(Marked Plaintiffs' number 27 for identification.) 
Q Wow, turning to Plaintiffs Exhibit 1, were you 


the person that prepared those minutes in the form in which 


they appear in the minute book? 


A Noy LD was not. 

Q Would you be good enough to look at Plaintiffs’ 
27 for adentification which you Say. is in. your own hand- 
writing, were those the notes that you prepared at the time 
that you were present on April 12, 19¢ Vac CO VOouTr 
resiqnation? 


A These were not the specific notes lint at the 


meeting but were my restime -- 


) When did you make it, how long after the mceting? 


A Within 24 horrs after the meetina. 
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oO Are they true and correct to your own personal 
knowledaqe? 
A Yes, they are. 
MR. LOTTERMAN: .I offer them in evidence. 


MR. AKERS: Objection, your Honor. 


First of all this document has never been prodiced 
before. | Second of’ all it is incompetent. I doesn't re- 
flect what occurred as reflected in the minute hooks. 
Thirdly, I don't see any relevance when Mr. Bell has in- 
dicated he has resiqned halfway throuch the meetina. 

THE COURT: Did you prepare this after you 


resianed, sir? 


THE WITNESS: I prepared my notes as secretary, 
the meeting started at 10:30 and adjourned at about two 
Oo’ clock. 

THE COURT: But you told me this is a summary 
you prepared after -- 

THE WITNESS: As secretary in my function as 
secretary, before my resignation. 


THE COURT: When did you resiaqn? 


THE WITNESS: In the afternoon session. 


THE COURT: And when did you prepare these notes? 


THE WITNESS: I always prepare these notes within 


24 hours after my return to Canada. 
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THE COURT: Well, in other words this meeting 

was in New York, as I understand it? 
THE WITNESS: | That's correct. | 
THE COURT: And you resigned in the afternoon 

and you prepared -- so you would have prepared this 

resume when you got uxek to Canada the next day? 


THE WITNESS: Immediately, yes. 


THE COURT: As soon as you got back? 


THE WITNESS: | Yes. 


THE COURT: Dut it was after your resignation? 


THE WITNESS: Yes, Lt was. 


MR) AKERS: | Your vilonor,)) 16 T may, ‘thore’s, also 


becn no showing that these -- 


THE COURT: I think I will hold the exhibit for the} 


time being. I won't receive it now and let me think about 


it a bit and you can go ahead with your questioning. 


MR. AKERS: May we have .< copy of it, your Honor? 


THE COURT: Oh, #Rre you will give a copy to 


them, won't you? 


MR. LOTTERMAN: Yes, absolutely, sir. 


BY LOTTERMAN : 


At, 


() Mr. Beli, have you read and examincd the document 


which is presently hefore you as Plaintiffs’ Fxhibit 7 for 


identification? 


$ 
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A Yes, I have. 
©) Has it refreshed your recollection of what 


4 | transpired at that meeting while you were there and in your 


presence? 


6 | MR. AKERS: Objection, vour ltionor, there is no 


showing that the 


witness needs his recollection refreshed. 


8 | THE COURT: Well, I understand that, I don't know | \° 


9 || what Exhibit 7 


LOTTE RMAN: 27. 


COURT SCOR ee ee Be | ae oye LAR! af, 


MR. LOTTERMAN: Would you read the auestion? 


4 || THE COURT: All right, you can answer that. 


Does that refresh your recollection? 


Yes. 


Would you be good enough to tell us from vour 


recollection what transpired at that meetina while you were 


there acting as secretary prior to your resicnation? 


0 | A Well, I was there acting as secretary to the -- 


the 


sole purpose of the meeting was to consider a memorandum 


; Of April the 5th, 1967 which was a revision of the concentrate 
sales contract with Continental Copper and Steel Industries, 
Ine. That was the sole ».urpose of the meetina. 


Q Now you referred to 2 memorandum of April 5th, | 
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1967. f show you a document dated April 5, 1967 in 
captioned modification to CC. C. S. Halliwell - Sedren, 
contractual oblidations, annexed to Exhibit B, the minutes 


of the meeting which have been introduced as Plaintiffs’ 


'Exhibit 1, and ask you whether or not that is the memorandum 


to which you have just referred? 
A Yes, i€ is. 

Will vou go on, Mr. Bell? 

What happened at the meeting? 

Yes. 

The chairman which was Mr. Cooper, president, 

that the sole purpose the meeting was to consiaccr 

that memorandum of April the S¢h, 1967 and it was reviewed, 
point by point in detail. And the pricing structure for 
the copper to be produced by Sedren was such that in the 
opinion of the chairman, Mr. Cooper, there werc four 
erices, bet the average of the four based on the receipts 
under the new proposed modifications that it would make 
Sedren a marginal producer or possibly a losing proposition 
and therefore insolvency of Sedren. 

MR. AKERS: Objection, your Honor, move 
strike. 

THE COURT: I do not want any conclusion. 


qather in Mr. Cooper's opinion modification wouldn't he 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHONs: 


yeu - hs 74 * Pr) 


for Sedren 
THE WITNESS: That's correct. 
THE : Had Sedren made any money? 
No, they had not. 
COURT: At that time they had been losina? 
WITNESS: That's correct. 
COURT: All right. 


LOTTERMAN : Your Honor, as 1 understand it he 


was reportina on what was said at the meeting. 


THE COURT: I understand that. 
BY MR. LOTTERMAN 

Did the chairman, Mr. Cooper, make any statement 
as to what rrice under that memorandum for concentrates 
would be when averaged out? 

As I recall it was a price pretty close to 41, 

There was a statement made. 

Go ahead. 

THE COURT: Now you are saying this is what Mr. 
Cooper said? 

THE WITNESS: That's correct. 

THE COURT: Roght. 

A That was based on recent prices around the time 

of the meetinc. This is just a precis of the meeting. 


Mr. Gordon pursued the avenue that the problems-- 
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THE COURT: Who is Mr. Gordon? 

THE WITNESS: Mr. Mortimer S. Gordon as I 
understand it was president of the Continental Copper and 
Steel. 

THE COURT: He was president. 

BY MR. LOTTERMAN: 
He was director of Consolidated Halliwell? 
Director of Consolidated Halliwell. 
piice to be received -- 

MR. AKERS: If the Court please, it appears 
that the witness is simply reading from a document that the 
Court has alreadv indicated would not receive in evidence. 

THE COURT: Yes, but he's indicated it refreshes 
his recollection and I'm allowing him to do that since it's 
been a long time ago and you sav it does refresh your 
recollection. 

THE WITNESS: I have read these notes last niaht 
and this is a precis of my report. 

THE COURT: All_right, I understand. Go ahead. 

A Mr. Gordon stated that the problem with the 
Sedren operation was not the price received from thc sate 
of its product but the high cost operation and unless the 


costs were reduced there would be insolvency. le also 


stated that if the memorandum of April the 5th, 1967 was 
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anrecd to by .@11 the Parties, the nominces of Continental 
Copper and Steel Industries, Inc. would resiaqn. 
iow many nominees of Continental] were 
board tnat day? 
Actually present or -- there were five nominees 
board 
In addition to Mr. Gordon who were 
There was W.!l. Knorr, Arthur Wheeler, Harry 
and 5S. Unqerleider. 
MR. AKERS: Objection to the characterization, 
your Honor. 
THE COURT: All right, Yes. 
WOT TURMAN : 
vere -il of those qentlemen to your knowledge 
either directors and/or officers of Continental during the 
period of time that they served as directors on the HNalliwell 
board? 

A I'm not sure about Mr. Ungerleide:. Mr. Knorr 
was on officer, Mr. Wheeler was a director and Mr. Gordon 
was president and a director and Harry Harris, f believe,was 
a director of Continental Copper. 

@) Will you continue, Mr. Ball? 


THE COURT: How many of these peopic were present? 


THE WITNESS: There were four present. 
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THE COURT: Four of those five. Any other 
directors present? 
THE WITNESS: Actually Harry Harris came in on 
the afternoon session. So there were five present. 
THE COURT: Were those all the people that were 
present? 
THE WITNESS: No, there were the president,Mr. 
Cooper, myself and David Knight and Georges Baussan, who was 
from Port-au-Prince, Haiti. 
BY MK. LCOTTERMAN: 
Q Does Exhibit 1 recite the persons who were pre- 
sent at that meeting, Plaintiffs’ Exhibit 1? 
A That was the morning meeting, Harry Harris -- 
Q Came in the afternoon. 
Came in in the afternoon. 
Very good. 
Will you cuntinue? 
Should I continue? 
Yes, please. 
Mr. Gordon also stated at that meeting that 


C.C.%. Continental Copper and Steel Industries, Inc. had 


never managed a mine, at one point in the meeting, and further | 


on later in the day he said they had not manayed the Con- 


solidated Halliwell for the last vear to one year and a half. 
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There was a long discussion on the merits of the memorandum, 
0 Yes; would you please confine yourself to that 


discussion and tell us in substance as best you recall what 


was said by the parties present? 


MR. AKERS: With the continued objection, your 
Honor. 
THE COURT: You have it. 

A Well, in substance the meeting was getting into 
the various corporate positions outside of Halliwell of 
the individuals there and I stated that -- 

THE COURT: Don't give us conclusions. I am 
just interested in what best you can recall with these 
notes that you wrote what any particular person said reqard- 
less of which is your conclusion. 

B, You can refer to that if you wish. 

A I personally stated that the deal was not.a good 
deal and in my opinion the company and Sedren at that time 
were almost insolvent and that if we, the memorandum of 
agreement stated that if we, International Moqgel did 
aqrce to the aarcement, the oriainal, April the lst, 
concentrate sale agreement as amended would Le nut back into 
force. At that meeting I stated that the directors should 
challenje the validity cf that -~ of the 1959 acreement and 


spceifically remember the comment of “Mr. Gordon that if the 
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validity of the concentrate and sales aqreement was con- 

tested that the company would have the juicies lawsuit in 

the States if the board acted to repudiate the 1959 aqree- 

ment. At that roint there was a fifteen minute adjournment. 

At the reconvened meeting Mr. Harris was present, lr. 

Cordon asked myself and David Knight whether Model were 

prepared to vote for the agreement. 

We stated that we would put the memorandum hefore the hoard--| 
2) The board of Mogel? 

The board of MNogel. 

Mr. Gorde:. then asked specifical’? myself and 
David Knight whether we would vote for the aqreement at 
euch meetina. We said, "No". 

At that point Mr. Gordon asked Frazer Fell to 
resion. He also asked myself and David Kniaht to resian 
as directors and myself as an officer. There was a vote 
rut before the board and it was voted unon and my notes 
specifically state that Georges Baussan refrained from 
vyotina -- 

TER COURT: Who is Georqes Raussan? 

Ti WITNESS: Georges Raussan was a director of 
Consoliaated Halliwell. 

BY MR. LOTTERMAN: 


@) From ilaiti? 
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From Port-au-Prince, Haiti, and that. Mr. 
abstuin2d and Mr. Gordon asked Mr. Keller if th® Continental 
Copper and Steel directors could vote on the resoitition 
and fiz. Keller's answer was yes. 

THE COURT: If don’t know who all these people 

so I am lost. 

MR. AKERS: If I may, your Honor, Mr. Bell is 
attcnpting to testify to a portion of the meeting after he 
resigned and after the minutes say he withdrew. 


THE WITNESS: I did not withdraw. 


THE COURT: He is testifying from some notes as 


1 understand it that he took at this meetind. 

THE WITNESS: 1 withdrew after the vote was taken. 

THE COURT: think I understind that. but 7 
don't know who all these people are. 
BY MR. LOTTERMAN: 

Very well, let's identify them. 

Mr. Keller. 

Who is Mr. Keller. 

I believe secretary of Continental Copper and 
Steal Industries. 

Wes he also its counsel? 

MR. AKERS: Objection, your Honor, leading. 


1 don't Know. 
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a THF COURT: If he does not know -- 
3 .@) You don't knew. Very good. 
ee 4 | Who is Mr. Wheeler? 
5 | A Mr. Wheeler was a director of Continental Copper | 
6 and Steel Industries. | 
| : | 
7 | 9 Who is Mr. Frazer Fell? | 
8 | A Mr. Prager Fell wasia solicitor, director, 
9 a) Of Halliwell? 
10 A Director of Consolidated Halliwell. 
1] | 8) He was not a director of Continental? 
12 | A No, he was not. 
13 | f@) Mr. David Knight was a director of ‘toqel? 
i 
14 | fy Yes, he wis. 
15 QO A director of Halliwell? 
\\ 
Ma A Yes, he is. 
W () And not connected in any way either as director | 
18 or officer of Continental? 
' 
9) A That's correct. 
2 | .@) And the same, of course, applhiés to vou? 
21 A Yes. 
{| 
22 | 0 Go ahead. 
23 | Now at what point did you withdraw after submitting 
aA | your resignation? | 


1 i 
25 | ny With -~- I withdrew after the vote was taken. | 
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Now, the vote was taken on what, what kind of a 
resolution was the vote taken on? 
A The resolution put before the board, was that 
the memorandum of agreement, dated April Sth, 1967 amended 
as to items 4 and 9 be approved and that the proner 
officers of the company be authorized to take whatever steps 
necessary to affect the said aqreement. 
THE COURT: Did you vote? 
THE WITNESS: I had submitted my resiqnation -- 
THE COURT: (So you didn't vote on the resolution? 
THE WLINESS): No. 

ane 1 UR PY) Dl OO Se FR 

@) Now, will you tell us the name of the persons 
who did vote on that resolution? 

A Well, Mr. Wheeler on the original vote as I say 
refrained or abstained from voting, I would sav. At that 
point Mr. Gordon asked Mr. Keller if the Continental 
Copper nominees could vote and Mr. Keller's answer was 
Yes. 

Did Mr. Wheeler then vote? 

Mr. Wheeler then voted. 

In favor cf the resolution? 

That's correct. Mr. Baussan did not vote. 


Who were the others who did not vote in favor 
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of the resolution? 
A All others present with the exception of Frazer 
Fell, David Knight and myself voted for the resolution. 
THE COURT: And you three, you didn't vote at 
all, with the other two votes -- 
THE WITNESS: Baussan did not vote on the resolution 
THE COURT: Nobody voted against the resolution? | 
THE WITNESS: No, no votes acainst it, 
BY MR. LOTTERMAN: 
Q Did Mr. Knight vote on the resolution? 
A He had resigned. 
QO He had resigned. Did Mr. Fell vote on the 
resolution? 
A He had resiqned at that time. That's the point 
at which we left the meetina. 
MR. AKERS: Your Honor, I move to strike 
| Piaintitfs' Exhibit 1 minutes of April 12th, 1967 meeting 
| since Mr. Lotterman has just imneached them. 
THE COURT: I'11 aliaw it to stand. 


0 I show you a Xerox copy of the orioinal minutes 


apoearing in the minute book of a meeting in the board of 


directors of Halliwell held on December 14th, 1966 and ask 
you whether or not you were present at that meeting? 


A I was present at this mecting. 
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MR. LOTTERMAN: May: it please the Court, there 
is subscribed upon the conclusion of these minutes 
THE COURT: Before we get into that, ha 
been marked as an exhibit? 
MR. LOTTEPMAN: It's been marked as Plaintiffs’ 


Exhibit 2 for identification. 


THE COURT: Plaintiffs Exhibit 2 for identification. 


MR. LOTTERMAN: I now offer it into evidence, 
Callin; vour attention to the tact) -— 
THe COURT: Uave you seen this? 
MR. AKERS: May .I examine it? 
THE COURTS Sure ly wes 
MR VAKERS Your donor, . note, the secretary, 
Mr. Bell, did not Sign) the minutes. I object to the minutes 
not authentic and in addition I assert hearsay objection 
the »urported events which -- 
MR. LOTTERMAN: Your ltlonor, five directors 
the chairmen - 
ThE COURT: Did you sign these minutes? 
THE WITNESS: I did not sidn the minutes itn the 
minute book. 
THE COURT: (ALL righe.,  f won't receive this 
exhibit. Leave it marked for identification, of course. 


PY MR. LOTTERMAN: 
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Q AS secretary of the corporation, did you prepare 
minutes of the meeting held on December 14, 1966? 
A Yes, I did. 
2) Do you have a photostatic cony of those minutes? 
A Yes, 1 do. 
(@) Did you Sign the original of which that 
photostatic copy? 
A Yes, | did. 
To whom did you deliver the original of 
minutes? 
A I probably placed the oriaine! of the minutes in 
the minute book which was in our possession and delivered 
a copy to Mr. Murray Cooper, president. 
HMR, LOTTERMAN: May we have this 
next exhibit for identification? 
(Marked Plaintiffs’ Fxhibit 28 for 
identitication.) 
2) Now, did you at my request comnare the minutes 
which you had prepared with the minutes which appear in 
the minute hook of the corporation and do not bear vour 
Signature? 
A Yes, I did. 


@) Now, to what extent do the minutes which appear 


minute book reflect the minutes which you had 
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prepared and si-vtned which are now Plaintiffs Exhibit 
for identification. 
Ma. AKERS: Your Honor, if I may,that's a 
matter of simply looking at the two docume::ts, one of which 
n evidence. 
"ur COURT: Well, 1 would think -~ 1 think 
truc. I take it the purpose of all this is that your 
recollection of the meeting is that the meeting differs 
from the minutes ip the minute book show; 1s that eorrect? 
THE WITNESS: Thev certainly do. 
COURT: In what respect? 
WITNESS: They are different with respect to 


the payment of the debenture interest and also -- 


. 


COURT: What way are they different on the pay- 


ment of debenture, from your recollection of what 
happened? 


THE WITNESS: Mr. Gordon stated ; he would 


advance or have Continental Conner advance $70,990 to pay 


certain debentures to keep the trustce qood stand- 


TIlE COURT: That's your recollection of what 
happened? 
THE WITNESS: That's correct. 


THE COURT: You say the minutes in the 
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ie that riqht? 
hat‘s correct. 
BY MR, LOTTERMAN: 

Now, what other matters are reflected in vours 

+ reflected in the minutes of the minute book. 

The other matter was the concentrated saies 
aqreement and the status agreement on the date of December 

amended. 

Would veu be qood enough to 
recollectionof the conversation which took place at 
mertina amona the directors which is not reflected 1: 
minutas appearing in the minute boor? 

MR. AKERS: Your Honor, if I mav. 

Are we talking about an exhibit which is doing 
to be offered in evidence or are we talking about 
Boll's indenendent recollection of that exhibit; 
moint, sir? 

Tit COURT: I think the onlv purpose is you pre~ 
pared the minutes and vou say you submitted them to Mr. 
Cordon: is that correct? 

Cooper, the president. 


THE COURT: The president and you sav that 


official minutes in the minute book do not reflect what you 


recall happening in the mecting and all ['m askirf you which 
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minutes you do not see reflected there. Now you mentioned 
the dehentures and what else? 


THE WITHCSS: the 


THE COURT: And you recall that was at the 
meeting to do what? 

THE WITNESS: To discuss the renewal of the 
aqreement. 

THE COURT: And the discussion of 
not in the official minutes? 


THE WITNESS: The discussion was in the 


THE COURT: Was 1¢ your practice when you were 
secretary to put everything in the minutes that went into 
the minute looks as to what everything everyone said? 

Specifically, at the request of 
directors they were rather lenqthy and specific and not 
general in their nature. 


THE COURT: Being specific in the nature of 


what people said rather than the conclusion of each meet- 


ing and in addition to the conclusion, I suppose. 


THE WITNESS: That'® sorrect and they are read 
at each subsequent meeting, your Honor. 


THE COURT: All right. 


SOUTHERN DISTHICT COURT REPORTERS, US COURTHOI!SI 
FOLEY ‘- ‘ARE. NEW YORK. NY. = F108 


pypk Bell - Direct 
BY MR. LOTTERMAN: 

a) Will you be good enough to tell us, give ug your 
recollection as you recorded it of the discussion in 


connection with the renewal of the contracts between 


llalliwell, Sedren and Continental at this meeting of 


December 14, 1966? 

MR. AKERS: Your Honor, if I may, we have alreadv 
discussed a meeting in 1967, a year before the settlement 
agreement and now we are aoing back to December of 1° 6 

THE COURT: Up deretand that, but. if Ae car 
answer that question, I \ let him answer it. If you can? 

Well, my notes, my bmeek been minutes a-e 
quite specific of the sort precis of what happened at the 
meeting, was that Mr. Gordon who was president of Continental 
Copper demanded tat the agreement with Continental Copper 
and Ste Industries dated April Ist, 1959 as amended 

, Lived up to and thatthe wire bars be delivered to Continental 
Copper and Steel Industries subsequent to December 31st, 
1956 when the amending adrecment to the 1959 aaresment 
eaxpircd He stated at it meeting that the debc 
which were held by cur company, Moqel, or valuc -- 
no value unless C.C.S. waived its right to deliver the wire 


bars to €.C.s. i rited States, and he would not, he 


indicated, that he would not waive this right tor the 
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benefit of Consolidated Model. He woWld make the debentures 
an unsecured creditor by advancing funds directly to 
Sedren which was the wholly owned subsidiary of Halliwell. 
Ard he discussed the possibility of challenging the validity 
of the issue of the company's debentures and suggested 
that the company get a legal position on this question. 
At that meeting Mr. Graetz and |! pointed ovt to all the 
others present that if the C.C.S., if C.C.5S. insisted upon 
delivery of wire bars commencing January Ist, 1967, Sedren 
would become insolvent as it was incapable of making a 
profit. Mogel had delivered to Mr. Graetz an offer to 
settlo the aaqreement the dav before, December 13, and M 
Gordon asred that the Mogqel proposal be 
Mr. Gordon stated that Mogel's offer of compromise 
situation was ridiculous and that C.C.S. would have to 
waive 18 riaht of delivery of wire bars. 

Mt. Graetz and I pointed out to the neeting that 
if the wire bars had to be delivered in accordance with the 
contract, that there was no possible hope ot Sedren making 


the money under those conditions. And I specifically at 


that mecting requested that counsel for the company to 


} 


prepare an opinion outlining the position of the company undet 
the concentrate sale agreemcnt dated April lst, 1959, 


as amended with Continental Copper and Steel Industries and 


a. 
cS 
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that a copy of an aqreement be forwarded to all the 
directors as soon as possible. That's essentially of a 
precis of what hanpened. 

Q Now at this meeting -- 


MR. Woy I or, is the exhibit to be 


offered in evidence? 


MR. LOTTERMAN: : it in evi: 


THE COURT : t know. ats offering it now. 
MR. AKERS: rake ae. ol move: co strike the 
testimony of Mr. Bell with respect to what 
says. 
THE COURT: Are you offering Lt? 


MR. LOTTIERAAN 


4 


THE COURT: Do you have any objection to the 
exhibit? 

MR. AKERS: Objection on hearsay : 
grounds, your Honor. 

MR. LOTTERMAN: He can't have it both wavs. 

THE COURT: This is the minutes, I take it, of. 
December 14th? 

THE WITNESS: December l4th, your tfonor. 

THE COURT: I will receive that subject 

-~- because as I understand it it's different from what was 


MR. LOT®LERMAN: Only in the latter part. That's 
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the part I want to point out. The first part is 
accordance with the minutes of Mr. Bell. 

THE COURT: I will do what I did with 
one, I'll leave that marked in identification. ls 2t fair 
to say there is a question as to what hanpened in the meeting? | 

THE WITNESS: Yes. 

THE COURT: Then I'll just keep it as exhibit 
for identification. 

THE WITNESS: Well actually 1 didn't prevare 

But it’s verbatim in the minute hook. 
THE. COURT: Up to that point. All riqht. 


BY MR. LOTTERMAN: 


Indicate the point which is verbatim. 1 want 


to ask some questions with respect to the cash flow which 
appears in your minutes and the verbatim copy of the 
minutes in the minute bcok. 

Well it was verbatim as I discussed to the noint 
of consideration of the payment of debenture irterest in 
the concentrate sale agreement which were the last 
two -- 

Now, the section of -- 

A -- items in there. 
Q Now the section of the minutes uncer the heading 


fedron S.A. financial position, referring te the cach flow 
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prepared by Mr. Walter Knorr, the treasurer of the 
rae 

Continental and director of Halliwell, is that identical 
with your minutes? 

A Yes, 2t) 1S, 

a) Now, what was the price per pound of conper 
upon which Mr. Knorr's cash flow had been vrenared and was 


presented to this meeting on December 14th, 1966? 


MR. AKERS: Objection, your Honor, that 1s 


THE COURT: Well, he knows, if he knows what the 

nrice was to be, I'll let him testify. 
A 48 cents per round. 

Will you tell us then what Mr. Gorden said in re- 
sponse to Mr. Knorr's statement that he had used the price 
of 48 cents per pound? 

MR. AKERS: Same objection, your Honor. 


The minutes -- 


THE COURT: Will I'l] let him answer to his 


recollection of what was said. 
A viell, the minutes in this case, specifically the 


ones in the minute book, Mr. Gordon then stated that the 


cash flow had no meaning because Sedren had not received 
this price for copper after December 31, 1966. Ile stated 


that Continental Copper and Stee] Industrics Inc. was aoing 
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to insist on the delivery of wire bars effective January 


the lst, 1966 in accordance with the contract date April 1, 


1959 as amended and that's right out of the minutes that 
now exist. 

1) Very good. 

I now show you a letter dated December 28, 1966 
addressed to Consolidated Halliwell Limited and Sedren by 
Continental Copper and Ste¢l Company, and ask you whether 
Or not you received a copy of that dowonent as a director 
of HNalliweli? 

A Yes, 1 did: 

MR. LOTTERMAN: Wouid you mark it as 
exhibit for identification. 

(Plaintiffs' Exhibit 29 marked for 

identification.) 

(9) Now by this letter, addressed by Continental 
to Halliwell and Sedren, were the directors of Halliwell 
advised of the position -- 

THE COURT: Wait. a‘minute. I don’t Know about 
that. Are you going to offer it in evidence? 

MR. LOTTERMAN: I offer it in evidence, your 
Honor. 

COURT: Have you seen this letter? 


AKERS: Objection as to relevance, your Honor, , 


pirat, 
‘ ( ny . 


VL 
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December 28, 1966 is simply too far away from the settle- 


ment 


| 
THE COURT: On that basis I'll receive the Letter. 


(PIRINELELS’ EBxhibie 29 received in 


evidence.) 


Q This letter which has just been introduced as 
Plaintitfs' Exhibit 29 refers to the renewal of the ~- 

THE COURT: Well, 1 suprose the letter will speak 
for itself and I don't Know if leading questions are 
necessary. 

MR. LOTTERMAN: May I ask him this question? 


What were the alternatives which vou understood were nro- 


posed by that letter from Contenental to Halliwell? 

MR AKERS) (Ob ection again to ‘that. 

THE COURT: Di think the, letter speaks) for itself). 
We don't need any testimony on that. 


BY Mk. LOTTERMAN: 


Q At that time could Halliwell have continued to 


exist at a price of thirty-two and a half cents ver pound 


of return copper? 
i MR. AKERS: Objection, your Honor. 
"HE COURT: © I will ‘sustain the objection, 
don't think he would know. 


MR. LOTTERMAN: Yes, he would know. 


THE WITNESS: Yes, I would know. 1 


H ee 
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specific prices that were passed on to me. Thev were 
prepared by Carlos Castro early in December. 

THE COURT: (Who's Carlos Castro? 

THE WITNESS: He was an emplovee of Continental 
Copper and Steel Industries, Inc. and on December the 14 Mr. 
Knorr indicated that the cost of producing a pound of copper 
by Sedren was in the area of 35 to 36 cents ver nound. 
BY MR. LOTTERMAN: 

Q So that the price of thirty-two and a half cents 
would be less than the actual cost of production minus 
charaes? 

That's correct . 

THE COURT; And what I'm interested on that, vou 
was 32 or 33 cents a pound at cost? 

THE WITNESS: The cost -- 


THE COURT: What was the price of copper at: that 


THE WITNESS: The price of copper, there are 


about four different prices. 


THE COURT: I understand. 


THE WIVNESS: The domestic price, I helieve was 


COURT: | Are ‘you talking about United States 


or Canada? 
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THE WLTNESS: T'm talking about B.M. & 9., which 
is a domestic quote. 36 cents. 

I believe the E.M. & J. export was about 50 cents 
in the week of the 23rd and the L.M.E. spot price 


was somewhere in the area of 55 cents per pound. 


MR. LOTTERMAN: May I for a moment? I think I can 


explain this exhibit and it's introduction. 


On December 1966 two or three days before the 


original contract expired and during the time that Continental 


wads negotiating with Halliwcll -- 
MR. AKERS: Objection. 
MR. LOTTERMAN: I just want to explain something. 
min COURT: But I don't want you to testify. 
“AR, LOTTERMAN: I'm not testifying. Those are 
the dates. The dates refer to the expiration contract and 
there had been negotiations, discusssions of what would 
take the place of those contracts. 
THE COURT: All you are establishing with me, 
I think and that would be fair to say that in Mr. Bell's 
opinion it was a poor thing to do. 2 
MR. LOTTERMAN: Would your Honor 9e good cnoush 
to read this document? 
THE COURT: No, I can't. I'm not going to 


read it now. It's in evidence and I will read it. 
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THE WEINESS: Your Honer, that's correct. The 
r outlined that we would receive thirty-two and a half 
cents frpm Continental Copper for our product which was 
copper and that Mr. Knorr had stated at that meeting and) it 


had been indicated at other meetings that the cost of 


| producing a pound was thirty-five and a half cents. 


THE COURT: That's what your testimony 
is based on, it received on the price and it would be some- 
i thing they wouldn't make any money on and they hadn't made 
| any money on it at that time. 

THE WITNESS: No, they hadn't. 

THE COURT: Incidentallv, when did Moael cet 
these debentures? 

THE WITNESS: 1959, your Honor. 

THE COURT: 1959 they acquired the debentures? 

THE VLINUSS «| Thats right. 

THE) COURT 3) And thatwas atthe time LT talc 
if I recall it, that Sedren was operating and had the 
concession and they had an agreement with Continental 
that tims. 

THE WITNESS: That's \correct . 


THE COURT: ALL wight. 0 wanted 


| straiqnt. 


Now gentlemer, I'm qoing to have ts discontirnius 


ce reeren es et 1 COLMT SFRORTERS ¢° 6 Critr Tht 
FULEY +. (ARE. Nth ..... 
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this. I'll give you adout ten more minutes, hut I have 
got all these people here with this injunction case. J] see 
them running in and out. 

MR. AKERS: Your Honor, if it. please tne Court, 


Mr. Bell is not subject to a subpoena, we would like to have, 


| about, an opportunity of five minutes of cross-examination, 


since there will be no other opportunity to cross- 
examine him. 

THE, COURT :)\(How much Longer will you be? 

MR. LOTTERMAN:. Not\much longer... You have 
objected to certain minutes of the board of directors. 

Mr. Bell was a secretary at that time. Would vou accept the 
stipulation Mr. Bell would testify i£ those minutes were 
produced for him to which he was a secretary and described 

as a secretary that he would swear they were correct to the 
best of his knowledge. 

MR. AKERS: My racollection is we objected to the 
authenticity of two minutes that were submitted and our 
objection to the minutes due to the issue of hearsay with 
resnect to the statements recorded in the minutcs and the 
relevance of the minutes and I'm not sure as to the -- 

THE COURT: All he wants--he will be reserving on 
that question. All he wants is a stipulation as to the 


authenticity and you made the application. I wonld think 
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that part is reasonable. That does not affect you on the 
other questions of relevance. 

MR. AKERS: We have not objected on the 
qrounds of authenticity except to the two minutes that we 
objected to this morning. 

THE COURT: I think that's fair enough,’ that 
stipulation. 

BY MR. LOTTERMAN : 

2) Were you made acquainted, did you become aware 
in any particular year of the profits that were being 
earned that had been earned during the course of that particu-| 
lar year by Continental from the Sedren concentrates. 

MR. AKERS: Objection, your Honor. In addition 
to the witness’ -- 

THE COURT: I think there would be other wavs 


to prove that and I'm inclined to aqree with you. 


MR. LOTTERMAN: It does apnear in the annual report! 


Continental. 

MR. AKERS: I would simply like to note for the 
record the profits of the Continental were not an indication 
whether Halliwell was under any duress. 

THE COURT: I would like to see that and you 
say it's in the annual statement, all right, go ahead. 


Q Mr. Beli, atter March 15, 1968, tiogel became a 
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stockholder of Halliwell, did it not? 
A That's correct. 


Upon the convergence of the debentures? 


Yes. 
THE COURT: When was that? 


THE WITNESS: The aqreement was March 18 and the 


official exchange was somewhat later. 


0 Did there come a time thereafter when Halliwell 
acquired some capital as a result of a private placement? 


A Yes, if did. 


Q When did that take place? 

A As far as decent securities are concerned, 
EF can testify that there contribution of half a million 
dollars to the one point five underwriting, we issu a 
check in January, 1975. 


And Thesan Securities is an underwriter of 


Thesan Securities Ltd. is a company controlled by 
Navid W. Knight. 
Q David W. Kniqht was a president of Model? 
Yes, he was. 
How much was that entire private placement? 
A The total proceeds were one point five million 


dollars Canadian. 


SOUTTILRN DISTRICT COURT REPORTI&s, US COURT ERs: 
FOLEY “2IARE. NEW YORK. NY ~ 791.4020 


Bell - Direct 117 


That was obtained by Halliwell in Januarv of 


It was paid over to Halliwell on January 1970. 

Q From your knowledge of the financial condition of 
the Halliwell, was it possible at any time prior to this 
to insure the payment of the amounts required on the mortgage 
held by the Halliwell? 

THE COURT: I don‘t understand the question and 
I'll sustain an objection to that. We are getting down 
into 1970, which seems to be long after -- 

MR. LOTTERMAN: Yes, your Honor. The claim has 
been made. If I may be heard on this which I deem to he 
enormously important. That the action should have been 
taken by Halliwell before April of 1970 when the suit was 
filed. It's my position that they couldn't possibly do it 
because they would have been faced with the foreclosure 
of the Sedren mine and the complete extinction of Halliwell 
and Sedren. I'm offering that as a reason why. 

THE COURT: You can tell me that, but I dort 
quite see . We need testimony on that. Tht will anpear 
from the exhibits. 

MR. LOTTERMAN: Your Honor, the witness was 


fortunately thoroughly familiar with the financial condition 


from April of 1968 to January of 1970 and he's prepared to 
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testify that at no time prior to the priv te placement in 
January of 1970 was Halliwell in the positron to free the 
mine of the mortgage held by Continental. 
THE COURT: All right. You made the offer of 
proof and I sustained the objection. 
MR. LOTTERMAN: That's all. 
THE COURT: Go ahead on your cross 
cxamination. 
TE Wil) ‘attempt to be heany brief. 
ALi rigne. 
As a first’ item, your Honor, 1 


would like to offer into evidence Plaintiffs" Exhibit 


! undarstand an adverse party may offer into evidence a docu- 


ment to be used to refresh the witness' recollection. 


THE COURT: ‘What is that? 

MR AKRERS:)) (Plaintitite (226) -- excuse ne. >- 
Plaintiftfs' 28 which I recall are Mr. Bell's minutes of 
Decemher 14, 1966. 

TUE COURT: I have got 27 here. 

Oh, yes, Exhibit 28. Have you anv objection 
putting it 

LOTTERMAN: None whatsoever. 
COURT: We will put it in defendants' 


exh: bit. 
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MR. AKERS: I wish to note we are reserving our 

objection té it. 

THE COURT: Well, you have noted an awful lot of 

thinys, but it's coming in as defendants! exhibit. 

MR. AKERS: Make that Defendants' V for identi- 

Fication. 

(Defendants' Exhibit V for identification, formerly | 
Plaintiffs’ 28 for identification and now Defendants’ 
Exhibit V in evidence.) 

CROSS EXAMINATION 


BY MR. AKERS: 


Mr. BEl1, in Defendants' Exhibit V for identificatian, 


you referred to your sucgestion that an Opinion of counsel 
be obtained concerning the 1959 agreement. Vas that 
opinion obtained? 
I believe that Frazer Fell, who was solicitor for 
\ Consolidated Halliwell got such -- 
2) Well, was such an opinion obtained? 
A I have not got an opinion but it was brought up at 
the meeting of April 12th, 1967 that in the opinion Frazer 
| Fell stated that the opinion of the U.S. Solicitor Stated 
that the contract of April -- 
THE COURT: You mean Consolidated -- 


MR. AKERS: Your Honor, if 1 may. 
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QO Mr. BE11, my question was: Was an opinion obtained | 


} 


} from Canadian counsel pursuant to the request on April 12th, 


1967? 


A From Canadian counsel, no. 


No opinion obtained from Canadian counsel? 

No, there was not. 

Let me show you Defendants’ Exhibit W, a letter 
from Mr. Fell to Mr. Cooper, dated December 16, 1967 and 
ask you if you have ever seen that letter? 

To the best of my knowledge, no, I have not seen 
a copy of that letter. 

THE COURT: You have never seen that letter 
before: is that riqnt? 

Ti WITNESS: That's correct, your ltonor. 

THE COURT: All Fight. 

BY MR. AKERS: 

o) You mentioned, Mr. Hell, a referenge to U.S. 
counsel? 

A Yes. 

@) Was that U.S. counsel retained by Ilalliwell? 

Retained by Baskin and Calbin, which was 
Frazer Fell's firm. 

Was there U.S. counsel retained by Halliwell? 


Yes, there was. 
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Who was that U.S. counsel? 


A I'm not familiar with the name, I believe the 


gentleman's name was Mr. Posner, P-O-S-N-E-R 


Q Now, is Mr. Posner you were referring to in 
lettcr of April 17, 1967 to the Toronto 3tock exchange 
has been marked as a portion of Defendants: Exhibit AE 
identification? And I direct your attention to page 2 
that document which was previously marked as Defendants' 
Exhibit 102D on the devosition of Mr. Graetz, G-R-A-E-T-7. 
A What was the specific question, sir 
a) You refer on paqe 2 of your letter to U.S. 
retained by Halliwell and I'm asking if Mr. Posner 
counsel to whom you referred? 
Yes, he would be. 
Q Was it Mr. Posner who gave you the oral opinion 
referred to there? 
I believe there was a written opinion qiven. 
have not seen that. 
@) Your letter refers to an oral opinion; does it rot? 
Yes, orally. 
[ believe there was -- 
THE COURT: Your best recollection is it was Mr. 
Posner's oral opinion? 


A Yes, 
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Q Mr. BEll, in this same group of letters marked 
as Defendants' Exhibit AE for ide rmification, is a document 
from Mr. Menzel to Mr. -- to the law firm of Pashin, Calbin,| 
'ekenzie, Willetson and -- 
Who was Mr. Menzel? 
He was a partner of Campbell, Godfrey and Lewtas. 
Mr. Menzel statcd that he wanted Consolidated 
Model << 
LOTTERMAN: Is this in evidence? 
AKERS : tt Will be. 
LOTTERMAN: Don't read it into tl2 recerd. 
MR. AKERS: I would like to ask a question 
based on a statement in the record. 
IRT: I will hear the auestion and 
Will rule on it. 
BY MR. AKERS: 
The letter indicates that you, Mr. Bell and 


Mr. Knight intend to reserve your right to take action to 


have the agreement in question set aside and have Continental 


Copper account to Halliwell and/or Sedren for any profits. 
Now, thie is dune 20,1967. Dia you take such action, 
Mr. (bell? 

A did not. 


That's not you or Mr. Knight or Mogel? 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHONSL 
FOLEY SQUARE, NEW YORK. NY. - ba 


Bell 
That's correct. 
MR. AKERS: Your Honor, I offer into evidence 
Defendants’ Exhibit AE for identification. consistina 
of four letters previously marked as Defendants’ Exhibit 
102 in the deposition. 
THE COURT: Please show it to Mr. Lotterman. 
LOTTERMAN: No, there is no objection. 
COURT: What is th: 
(Defendants'’ Exhibit AE 
AKERS: 
Mr. Bell, subsequent to 
Halliwell board, did you participa‘e 
to resolving the disputes that had arisen amona 
mambers of the board of directors of Halliwell? 
A Directly or indirectly? 
Did you participate either directly or indirectlv? 


Nid you make proposals with respect to the debentures 


Yes, we did. 
@) Did those proposals start immediately after your 
resignation? 


A Yes. 


Q Did they continue through 1967> 


A Our proposal was April 30th, 1967 which continued 
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for a period of about two months before it was turned 
down. 
9 Subsequent to the time it was turned down, did 


you have additional discussions with Mr. Wayneburg of 


llalliwell with respect to resolving the difficulties which 
you already identified? 

A Mr. Wayneburg was putting forth compromise 
arrangements, yes. 

2) You discussed these arrangements with 


Mr. Wayneburg? 


A I discovered this -- 
TIE COURT: Who is Mr. Wayneburq? 
THE WITNESS: Mr. Wayneburg, I balieve, was a 
solicitor, for Nalliwell. 
THE COURT: Canadian solicitor for Halliwell? 
THE WITNESS ¢ Yes. 
AKERS ¢ 
This is subsequent to the proposals which you 
carlier had discussed; is that correct? 
That's Correct. 
@) Did there come a time in the beginning of 
1968 when you and other representatives of Mogel reached 
an agreement with respect to the conversion of the debentures 


into common stock of Halliwell? 
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Yes, we did. 


Did you participate in anv discussions 


immediately preceding that with representatives other than 
Mogel? 


To the best of my knowledge, the negotiations were | 


| 
handled by Mr. Menzel, our counsel, but I could have 


} 
} 
| 
| 


discussed the matter with Frazer Fell and Murray Cooper -- 
~- with Wayneburg and Murray Cooper. 
With Wayneburg and Murray Cooner? 
Cooper, yes. 


Both were directors of the Halliwell at that 


To the best of my knowledge, 

Mr. Bell, I show you Defendants' Exhibit AL for 
identification, the two signatures on the bottom, on the first 
line, those are Mr. Knight's and Mr. Paterson's, are they 
not? 

THE COURT: If vou know? 

A Yes, they are. 

Q And yca have observed Mr. Kniaht's and Mr 
Pattcrson's signatures in the past? 

A Yes, I have. 

@) Mr. Knight and Mr. Paterson are both associated 


with Mogel; is that right? 
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A Mr. Paterson is no longer. Mr. Knight is chairman 
of Mogel. 
@) They were both associated at this time? 

That! s correct: 

MR. AKERS: Your Honor, I offer into evidence 
Defandants' AL for identification being a memorandum dated 
February 9, 1968 of a meeting held that date in the offices 
of Mr. Maurice Goodman. 

MR LOTTORMANS To ObIeck |FOurt,," your loner. 
seems to be a memorandum which certainly prece 


tract of March 15th, 1968, was executed between -ies 


which has already be introduced into evidence. 


THE COURT: I think it's been identified and if 
you object to it; DT) will hold) at for ident. fication. Iwill 
give you another opportunity when the authenticity is 
elear. 

MR. AKERS: We will make a subsequent offer on 
our rc¢cbuttal case, particularly with respect to the issue 
of length of negotiations which may come to rest. 

BY ARE RS 

Mr. Bello wren respect) to the Marca 15, (1968 
agreement, debenture holders agreement, that agrcoement was 
contingent, was it not, upon the approval of the 


contemporaneous Continental aqreement? 
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That's correct. 
0 And that agreement also required the approval 
of the , Gid it not? 


A That 's»correct. 


Q And was the approval of the Halliwell -- let's 
back up. 
Was the approval of the Halliwell board 
directors obtained? 
I can't answer that. 
Were you néver advised? 
I was not a director. 


f assume you were not. 


Were you ever advised that the debenture nolders 
agreement was approved by the Halliwell board? 


A No. 


Were the stockholders appraised of that agreement? 


Yes. because eventually we received their shares 
so all the necessary happenings outlined in the agreement 
must have taken place. 

Q Including the approval by the 
holders of the contemporaneous Continental aqreement? 
A Yes, that's correct. 
(@) Is it your testimony, Mr. Bell, agreement with 


the debenture holders was fully performed by Halliwell? 
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A Correct. 
Q Was that agreement ever challenged by Halliwell, 
you ever threatened with a lawsuit? 
A NO. 
MP iBell, ,eanv you 47 
A I was not at that time a director or officer of 
Halliwell. 
Well, Mr. Gordon was not a director or officer 
of Halliwell in March, '68, was he? 
I'm not aware of that. 
You're not aware? 
tT resigned on. / a 1967. 
9) Mr. Bell, you just talked to us about the 


financial condition of Halliwell for three years and your 


intimate familiarity with Mr. Cooper two blocks away and 


you can not testify wnether Mr. Gordon was a director of 
Halliwell on March, '68? 
MR. LOTTERMAN: I object to the cuestion. 

A To the best of my knowledge, he resianed in the 
summer of ‘68. 

Q Summer iof '68) or) "67? 

A Summer of '67. I do not know that specifically. 

Q Mr. Bell, do you know who the present officers 


and directors of Sedren are? 
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I ido not. 
Do you know if they have anv? 
I do not. I believe their concession was taken 
Haitian government, recently. 
Do you know if there are any officers/directors 
of Halliwell at the present time? 
A lL. think that: the) only ‘director of llalliwell is 
Meinien.. 
Q t¢\%s your testimony that there is one director 
the corporation? 
A To the best of my knowledae. 
To the best of your knowledge. Are there any 
the corporation at this time? 
1, do not know. 
MR. AKERS: I have no further questions. 
MR. LOTTERMAN: No cuestions. 
THE \COURT? |) Thankyou Very much for coming down 
rainy day. Thank you gentlemen for your coonmeration. 
What Mr. Lotterman -- 
MR. LOTTERMAN:) We will ‘have an offer of certain 


cxhibits and documents and records incindina portions of 


= 


the stipulation of undisputed facts which were not of fercad 


by Nr. Akers and we will -- 


THE COURT: How) long will it take 
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MR. LOTTERMAN: Just long enough to present 
them. I would imagine a half hour, three quarters of an 
hour. 

THE COURT: How much more do you have? 

MR. AKERS: Your Honor, we have approximately 
30 ducuments premarked I would suqgest it would take no 
mora than 15 minutes. 

THE COURT: Do you think, gentlemen, it would be 
convenient for you, I have got a matter on carly Thursday 
morning, but if we met at ten or ten-thirty on Thursday 


that be convenient, see if we could finish un what vou 


LOTTERMAR : Yes. 

COURT: I have to go to Washington that 
afternoon to a judicial conference meeting, but if we can 
do ic Thursday morning, do you think it could 
hour or so? 

LOTTERMAN: Yes. 

COURT: Would that be agreeable? 

ARERS:) Yes) it would, vour Honor. 

COURT: (Ten o'clock on Thursday, September 


and. (thank very much. 
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THE COURT: All right, Mr. Lotterman. 

MR. LOTTERMAN: Will you mark this as a 
Plaintifts' Exhibit for identification. 

(Plaintiffs' Exhibit 30 is m -“ed for 
identification.) 


MR. LOTTERMAN: Your Honor will recall that 


during the course of Mr. Akers' presentation he submitted 


certain designated paragraphs of the stipulation of 
undisputed facts. I now offer from the stipulation of 
undisputed facts certain other paragraphs which he 
omitted from his presentation. I offer it by its 
present marking, Plaintiffs’ Exhibit 30, and I now offer 
it in evidence. 

MR. AKERS: We object to additional facts as 
irrelevant. What happened with a vote on the contract 
in 1964, for example, as having no bearing on the issue 
Of the rest -- 

THE COURT: Except for that, it is really on 
the question of relevancy? 

MR. AKERS: Solely on the question of 
relevancy. 

THE COURT: Then I will receive the exhibit 
but I will understand you object to it in toto on the 


ground of relevance and I will consider that. 
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MR. AKERS: Thank you, your Honor. 

(Plaintiffs' Exhibit 30 is received in 
evidence.) 

MR. LOTTERMAN: I now offer in evidence, if your 
Honor please, the annual reports of Consolidated 
Halliwell Limited for the year ending December 31, 1961, 


to and including the year ending December 31, 1970. 


They have all been previously marked for identification 


and I believe Mr. Akers has copies thereof. 

THE COURT: I take it again you have objection 
to some of these on the grounds of relevancy? 

MR. AKERS: Particularly with respect to the 
time period covered. 

Secondly, I might add we don't concede that 
the annual reports, simply because they are annual 
reports, avoid hearsay objections. 

THE COURT: I take it there is no question 
that these were reports that were issued by Halliwell 
in the ordinary course of business and that kind of thing. 

MR. AKERS: That might get us past the first 
hearsay thing. But if the president in his letter says 
during the year such and such we were told something, 
it doesn't get us past that 


THE COURT: I will receive them as records 
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with your objections as to relevance, whether those 
are relevant to this particular matter. 


(Plaintiffs' Exhibits 3, 4, 


10, 27 and 28 are received in evidence.) 


THE COURT: Those, I take it, are all ennual 


rerorts. 
LOTTERMAN: Yes. 
COURT: All right. 
MR. LOTTERMAN: I now offer in evidence, if 
your Honor please, a compilaticn predicated upon these 


annual reports. 


THE COURT: Who made the cimpilation? 


MR. LOTTERMAN: I did. It is merely for 


the purpose of having before your Honor on one sheet the 


exact losses sustained by Consolitated Halliwell. 
THE COURT: I don't think I can receive that 
in evidence. If you want to add that to your brief, 
I have no objection to that. 
" MR. LOTTERMAN: It was only for the convenience 


of the Court. 


THE COURT: I can't admit that in evidence. 
MR. LOTTERMAN: I now offer in evidence, if 
your Honor please, a document which has heretofore been 


marked as Plaintiffs' Exhibit 25 for identification 
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prepared by Carlos Castro, the senior auditor of 
Continental, who has been charged with the responsibility 
of preparing this enumeration of the shipping profits 

and discounts realized by Continental from its sale 

of the Halliwell and Sedren concentrates from the 


beginning to the end. 


I might call attention to the fact that 


Mr. Castro testified upon his deposition that these 


figures were accurate, that they were taken from the 


records which he himself maintained for Continental and 
that they were honest, true and correct. 
I offer it now in evidence. 


THE COURT: I haven't had a chance to read the 


deposition. 


What about this? 

MR. AKERS: Your Honor, we object to this 
document on a couple of grounds. 

THE COURT: Let me ask you this: Did this 


géntleman produce these compilations in his deposition? 


MR. AKERS: He did, your Honor. Our first 


concern 1s -- 
THE COURT: Did he testify how he arrived at it? 
Was it an exhibit at the deposition? 


MR. AKERS: It was. 
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THE COURT: I will receive! it on the basis 
of what he said in the ceposition. 

MR. AKERS: We will be designating counter 
portions of that. The document is substantially 
misleading, in that it doesn't take into account whether 
if the earlier contract was given up it would produce 
a greater part. As to relevancy, I presume Mr. 
Lotterman would argue duress if Continental made a loss. 

THE COURT: I understand this was an exhibit 
at this gentleman's deposition an? I am receiving it on 
that basis. I suppose I will read the deposition. 

(Plaintiffs' Exhibit 5 is received in 
evidence.) 


MR. LOTTERMAN: Your Honor, during the course 


of his deposition, and it appears from the minutes of 


Halliwell, Mr. Gordon, who was a director of Halliwell 
and also the president of Continental, had testified 
he made this offer in 1964, in the 1964 contract between 
Continental and Halliwell which was based on back-to-back 
agreements between Continental and a Japanese company. 

We now offer in evidence the actual contracts, 
identified upon the deposition. 

THE COURT: What is the relevance of that? 


MR. LOTTERMAN: Because it is our position 
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that they were not back-to-back contracts, that they 
procured for Continental a sorporate opportunity which 
should have gone to Halliwell. As a result .of these 
contracts which were misrepresented co the board of 
Halliwell, Continental earned fantastic profits. 

THE COURT: This is in '64? 

MR. LOTTERMAN: It was in '64 but it was 
continued past '64 into ‘67, and as a result of what 
had happened by the deprivation of different versions 
of this corporate opportunity, Halliwell was subjected 
t. some extraordinarily substantial losses and 
Continental gained tremendous profits. 

These also are matters that were never 


disclosed to the stockholders when they were called upon 


to ratify the final arrangements between Continental 


and Halliwel). A : nal arrangement between 
Continent. jd Halliwell was executed under the 
economic stress in extremis in which Halliwell found 


itself. 

THE COURT: Didn't Halliwell know all this 
when they extered into the '68 agreement, what you are 
talking about? 

MR. LOTTERMAN: They did not know of it because 


they did not know the profits that had been made over 
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these years by Continental under these particular 
contracts. 


The document that has just been introduced -- 


THE COURT: You say they were never informed 


of that? 


MR. LOTTERMAN: That is right. The document 
which establishes all the documen'’s were prepared by 
Mr. Castro after this action was begun sometime in the 
early part of 1970. 
THE COURT: What do you say about this, Mr. Akers? 
MR. AKERS: Your Honor <- 
MR. LOTTERMAN: If I may just. add one word, 
your Honor. It is impossible to understand the 1964 
contract between Continental and Halliwell without having 
the identical contracts executed by Continental with 
the Japanese at the same time. 
MR 6: AKERS e281) may, that. is. Lot. of 
nonsense. The 1964 contracts expired in 1966, contrary 
to plaintiffs' representation. The depositions will 
show that Halliwell was fully apprised with respect to 
the exact terms of the contract, with respect to shipments 
that were diverted leading co different prices, what 
those prices were. This matter was followed very 


closely by Halliwell's representatives. 
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THE COURT: Where does that appear in the 


record? Will that appear in the deposition? 


MR. AKERS: We had not proposed that it was 
relevant. If it is the Court's desire we will certainly 
designate those portions of the deposition. It is our 
position on the date alone, what happened in 1964 has no 
bearing on duress. 

MR. LOPTERMAN: May I, call. attention to, the 
fact it was Mr. Akers who introduced the 1964 contract. 

THE (COURT? ,I don't, want,.to det. into this. 

I think what I will do, I will receive the exhibit but 

I will let certainly Mr. Akers have an opportunity to 
designate portions. The only issue that I see is whether 
Halliwell knew about it. You say they did and I will 


let you indicate in the deposition where that is 


indicated. 
MR. AKERS +) Thank, you, Sir. 


MR. LOTTERMAN: May we have an opportunity to 


disignate in the same depositions those portions which 


would indicate that Mr. Castro was very careful and 
had been instructed -- 

THE COURT: We will follow along on the same 
basis, yes. 


MR. LOTTERMAN: I now offer in evidence, if 
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your Honor pleases, a document heretofore marked as 
Plaintiffs’ Exhibit 22 for identification which 
represents certain notes of financial statements of 
Continental in which there is a disclosure by Continental 
to => 

THE COURT: What kind of statements of 
Continental are these? 

MR. LOTTERMAN: Annual report to stockholders. 

THE COURT: What date? 


MR. LOTTERMAN: Annual report for the year 


ending 1965 in which there is a disclosure by Continental 


to its own stockholders that for that year alone -- 
it is the only disclosure ever been made -- they made 
approximately a half million dollars on the Sedren 
concentrates. 

THE COURT: What about that, Mr. Akers? 

MR. AKERS: Your Honor, I am sorry ‘to continue 
burdening the record with objections based upon the 
Staleness of material we are dealing with here, but 
in addition when you are dealing with one footnote that 
says Continental made X profits on anything without a 
fairly elaborate explanation, it is impossible to 
understand what the components of those profits were, 


how they were accounted for, whether amortization was 
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included, what overhead expenses have been deducted, if any. 
THE COURT: The thing that bothers me a little 

bit on this is Halliwell certainly new about this 

information at the time the '68 agreement was entered 

into. 


MR. LOTTERMAN: Yes. 


THE COURT: On that basis I will sustain the 
objection. don't think there is anything I could use 
that for, 

MR. LOTTERMAN: I now offer in evidence, 
if your Honor please, the document heretofore marked 


as, Plaintiftis Exhibit, 1) for identification, which 


represents the minutes of the board of directors meeting 


of Halliwell. These minutes establish the fact that -- 
THE COURT: What is the date of these minutes? 
MR. LOTTERMAN: The minutes are October 8, 
1964. Mr. Bell was present at that time... As a matter 
of fact, he subscribed to the minutes so there is no 
question about their authenticity. They do establish 


the fact -- 


MR. AKERS: Excuse me, your Honor. I must 
object to recitations of what the minutes establish as 


fact. 


THE, COURT: TD) Chink that: is fair. 
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What relevance does this have? 

MR. LOTTERMAN: The purpose of these minutes 
ig, two=fold: First, it records the fact that,Mr. Gordon, 
Mr. Harris, Mr. Wheeler, who were the Continental 
nominees on the board of Halliwell -- 

THE COURT: Any dispute that they were the 


Continental nominees? 


MR. AKERS: At the time they went on the board 
they were disignated Continental nominees. The gentlemen 


named were officers and directors of Continental, but 


we wish to distinguish between nominees at that time and 


the positions they took during the course of their 
activities in Halliwell where what a particular 


individual was espousing or seeking -- 


THE COURT: I am not worried about that. 
All this is going to establish is that those people were 
nominees of Continental at the time in '64 when they 
went on the board. 


MR. AKERS: The minutes do not establish 


fact. That is established from the stipulations. 


THE COURT: \Ahy dispute about it? 
MR. JAKERS :)) NOy) Sir’. 
THE COURT: If there is no dispute about it 


why do I need the minutes? 


SOUTHERN DISTRICT COURT REPORTERS. US COURTIHIOt's: 
FOLEY SQUARE. NEW YORK NY — 79i-in20 


MR. LOTTERMAN: What is that? 

THE COURT: If there is no dispute why do I have 
to have them? 

MR. LOTTERMAN: One additional situation 
established by these minutes, and that is that Mr. Knorr, 
who was the Continental treasurer, and the fifth 
nominee of Continental, voted to award these contracts ~~ 
to ratify these contracts or authorize these contracts 


between Continental and Halliwell, and without his vote 


they could not have been ratified or authorized. 


THE COURT: I don't think I will receive them. 
I will sustain the objection on that one. 

MR. LOTTERMAN: Mr. O'Callaghan calls my 
attention to the fact that the four gentlemen from 
Continental who abstained in 1964 because they were 
directors of Continental, did not abstain in 1967 in 
realizing <--> 

THE COURT: I don't see any problem on that one. 

Is that a fact so far as you know? 

MR. AKERS: We have stipulated to that fact. 

THE COURT: Then I don't need the document. 

MR. LOTTERMAN: I offer in evidence the minutes 
of the board of directors of Halliwell held on May 28 
1964, heretofore marked as Plaintiffs' Exhibit 12 for 


” 
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identification, during the course of which it is 
reported that Mr. Gordon, in urging the adoption of 
the 1964 agreement, specifically informed the board 
that it was a back-to-back agreement which Continental 
had obtained from the Japanese company. 

THE COURT: I don't think I will receive that. 
I don't think it makes any difference whether it was or 
not. I will leave that marked for identification. 

MR. LOTTERMAN: May I call your Honor’s 
attention to the fact that the testimony of Mr. Kennedy 
of Continental establishes it was not a back-to-back 
agreement. 

THE COURT: I am going to sustain the 
objection to that. I don't see it makes very much 
difference from what I understand of the case. 

What is your next one? 


MR. LOTTERMAN: I now offer in evidence, if 


your Honor please, a document which has heretofore been 


flarked Plaintiffs' Exhibit 21 for identification, which 
is dated April 30, 1964, which is a report to Mr. Gordon 
as president of Continental Copper, produced upon his 
deposition, sent to him by George W. Tower with a copy 
to Mr. Thomas Kennedy, a vice president of Continental, 


referring to the fact and exploring the fact that the 
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Sedren mine was, and I quote, “fast approaching its end"; 
and also he had previously called Mr. Gordon's attention 
to the fact that this was a thin ice operation and now 
was a tissue thin operation. 

THE COURT: So what? What does that prove? 

MR. LOTTERMAN: It proves Continental's 
knowledge -- 

THE COURT: Halliwell knew something about 
Sedren, didn't it? It might not have agreed with 
that, but so what? 

MR. LOTTERMAN: What we are saying is that 
Continental insisted upon exacting every term and 


provision while it was ina fiduciary obligation for the 


purpose of generating prifits at the expense of Halliwell 


and Halliwell went down the drain even though 
Continental knew that its action would precipitate it 
going down the drain. 

MR. AKERS: A report in 1964 talking about 
a thin ice operation that continues for seven years 
thereafter, three years after a settlement agreement, 
simply has nothing to do with the issues that are 
being tried here. 

THE COURT: It doesn't seem so to me. 


going to sustain the objection. 
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MR. LOTTERMAN: Your Honor, we are dealing here 
with a matter in which -- 

THE COURT: I am sorry, Mr. Lotterman, but 
I will not receive it. 

MR. LOTTERMAN: May I state my position for the 
record? I will make a vary short offer of proof. It is 
our position, your Honor, that the continental nominees 
upon the board of Halliwell bore a fiduciary obligation 
to deal with it fairly, equitably and honestly in the 
unprejudiced exercise of their judgment. Their position 
was for reaping profits for Continental at the expense 
of Halliwell. 

THE COURT: I sustain the objection. That is 
your assertion. You have now made your offer of proof. 


MR. LOTTERMAN: I now offer in evidence, if 


your Honor please, an excerpt from the minutes of the 


annual meeting of shareholders of Continental dated 
October 26, 1961, in which Mr. Gordon reported to his 
own stockholders, the stockholders of Continental, and 
I quote, “that the purpose of the acquisition of Sedren 
was to obtain a controlled source of copper without 
the expenditure of great sums for development." 

THE COURT: That is a legitimate purpose. 


What is the matter with that? So what? 
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MR. LOTTERMAN: The purpose of this exhibit 
is to establish their acquisition of control. 

THE COURT: I am not going to receive that. 
This is going back to '6l1. I think that was a perfectly 


legitimate purpose. If they wanted some copper and they 


found copper available in Haiti, I can't see anything the 


matter with that. 

MR. LOTTERMAN: It is the fact, your Honor, 
that in 1961 he acknowledges his acquisition of Sedren 
and the activities of Continental with the manner in 
which that mine was exploited and the profits diverted 
to Continental at the expense of Halliwell, 1 think is 
an extraordinarily important issue on the matter of 
control > 

THE COURT: Do you object to this? 

MR. AKERS: I certainly do. 

THE COURT: I will sustain the objection. 
You have an exception on that. 
if MR. LOTTERMAN: May I also add that Mr. Gordon 
also talks about the takeover by Continental of the 
Sedren mine in these very minutes. 


THE COURT: I have sustained the objection 


MR. LOTTERMAN: I now offer in evidence, if 
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Honor please, the minutes of the board of directors 
meeting of Halliwell dated August 10, 1961, heretofore 
marked -- 

THE COURT: I am going to sustain the objection 
to that, too. This is too far back. 


MR. LOTTERMAN: May I just add one word to 


that, your Honor? This was the meeting at which not 


only Continental acquired the control but also voted 


banking resolutions of Halliwell upon which only 
Continental people could sign checks. 

THE COURT: That may all be true but I am 
going to sustain the objection. When was this 
arrangement begun? 

MR. LOTTERMAN: In 1961 Continental acquired 
control of Halliwell. 

THE COURT: It seems tome Halliwell must have 


known what they were doing at that time. I am going to 


sustain the objection to that. 
% MR. LOTTERMAN: Mai I complete my offer of 
proof on this score? I offer the banking resolutions 


which designated solely and only Continental people 


as the signatories on the Halliwell accounts. For that 


purpose I offer --~ 


THE COURT: I am going to sustain the objection. 
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No need to offer them. 


MR. LOTTERMAN: May I at least have them 
recorded upon the record? They have heretofore been 


marked Plaintiffs' Exhibits 18 and 19 for identification. 


Yesterday during the course of his presentation 
Mr. Akers had introduced and presented certain letters 
from certain counsel dealing with this matter. One of 
the letters he did not produce was a letter dated January 9, 
1967, from Mr. Frazer-Fell of the Faskin, Calvin firm 
to Mr. Murray Cooper, president of Consolidated 


Halliwell, in connection with these matters, in which it was 


reported -- rather Mr. Cooper and the board were advised 


that if Continental insisted upon the contracts which it 


had presented before Halliwell and demanded they be 
executed, if those were executed, that Halliwell would 
undoubtedly become insolvent. 

THE COURT: Who was this letter from? 

MR. LOTTERMAN: Mr. Frazer-Fell, a director of 


Hal?iwell, counsel for Halliwell during this period of 


time and the man who resigned at the meeting -- 
THE COURT: Addressed to whom? 
MR. LOTTERMAN: Addressed to the president of 


Halliwell, and presented to the board. 


THE COURT: What do you say about this? 
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MR. AKERS: Your Honor, that depends, first of 


all, upon the purpose of the offer. If the letter is 


being offered to establish that the consequences of the 


contract would produce insolvency, the letter is 
incompetent. The letter is hearsay. If it is being 
offered to demonstrate the corporation received advice 
from its counsel, whth respect to that paragraph and 
the other paragraphs we have no objection. I do object 
to Mr. Lotterman reading them into the record before 
they are offered. 

THE COURT: I will receive this letter for what 
it. is worth. This isa confidential ~-:I suppose the 
privilege is waived on this letter. 

MR. LOTTERMAN: Yes, It is. 

(Plaintiffs' Exhibit 32 is received in 
evidence.) 

MR. LOTTERMAN: Your Honor, that completes 
our presentation of our documents, and together with 
the oral testimeny of Mr. Bell presents our case upon the 
issues outlined by your Honor for this trial. 

THE COURT: All right. You rest on this’ phase 
then, I take it? 

MR. LOUTERMAN: Yes. 


THE COURT: What about you, Mr. Akers? 
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o— 2 7 MR. AKERS: Your Honor, I would like to be very 
3 | brief and introduce a few documents on two issues. 
4 The first group of documents go to the issues of 
5 | negotiations prior to the contract both -- | 
6 | THE COURT: (Prior to the 968 Settlement? | 
wi MR. AKERS: Yes. One of the elements to prove | 
. 8 a lack of duress is both length of negotiation, | 
\ 9 | representation by counsel. It rebuts the presumption | 
10 there is a coercion at the time, that there is a take it | 
= A014 or leave it attitude. | 
12 | THE COURT: You are doing the same thing | 
+ 13 i Mr. Lotterman did. You are arguing your case. I am not | 
14 | paying any attention to that, I assure you. | 
oe | MR. AKERS: It is a disease that strikes us | 
16 | as we walk in the door. 
y/- ly | THE COURT: What are your documents? | 
18 | MR, AKERS: May I run through them briefly? | 
| THE COURT: Yes. 
MR. AKERS: First as Defendants' Exhibit W 
for identification, a letter dated December 16, 1966 from 
the law firm of Faskin, Calvin , McKenzie, Wilston & 


Swackhammer to Murray Cooper previously marked as 


Defendants' Deposition Exhibit 93. I offer 


Exhibit W in evidence. 


Defendants' 
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THE COURT: Was this received in the deposition 
as an exhibit? 

MR. LOTTERMAN: It was marked as an exhibit. 

THE COURT: Do you have any objection? 

MR. LOTTERMAN: May I take a moment, sir? 

THE COURT: Surely. 

(Pause) 

MR. LOTTERMAN: No objection. 

THE COURT: I will receive it. 


(Defendants' Exhibit W is received is evidence.) 


MR. AKERS: I offer Defendants' Exhibit Y for 


identification into evidence, a letter dated January 24, 1967|, 


from Herman Keller to Frazer-Fell previously marked as 


Defendants' Deposition Exhibit 95. 


MR. LOTTERMAN: Your Honor, I object to this 


document upon the ground that the record previously 
established by the deposition shows that Mr. Fell 


objected very seriously and very strongly to the 


Content of this letter as being inaccurate and untrue. 
MR. AKERS: I will offer the responses of 
Mr. Fell in succeeding exhibits. 
THE COURT: He did testify about this letter 
in the deposition, I take it, and he said he 


disagreed with the contents of the letter, is that right? 
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MR. AKERS: Mr. Fell did not testify. 
THE COURT: Who objected to the letter? 
didn't get what you said. 


MR. LOTTERMAN: Mr. Fell objected to the letter 


in correspondence subsequent to the date of this. letter 


written by Mr.Keller. In other words, when Mr. Keller 


wrote to Mr. Fell, Mr. Fell wrote back and said it is 
inaccurate, I disagree with it. 

THE COURT: What happened with the answering 
letter? 

MR; AKERSs That it is next. 

THE COURT: So you are going to offer both? 

MR. AKERS: Three letters which form a group 
of correspondence. 

THE COURT: If he offers the answer is there 
any objection? 


MR. LOTTERMAN: No. 


MR. AKERS: I offer Defendants' Exhibit Y 


for identification. 


(Defendants' Exhibit Y is received in 
evidence.) 
MR. AKERS: Defendants’ Exhibit 2 for 


identification is offered into evidence, a letter dated 


February 16, 1967, from Mr. Fell to Mr. Cooper, 
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previously marked as Defendants' Deposition Exhibit 107. 
I offer Defendants' Exhibit 2 into evidence. 

(Defendants' Exhibit Z is received in 
evidence.) 

MR. AKERS: I offer Defendants' Exhibit AA 
for identification, a letter dated February 22, 1967, 
from Mr. Fell to Mr. Keller, previously marked as 
Defendants' Deposition Exhibit 108. 

THE COURT: Any \objection. to: that? 

MR. LOTTERMAN: No. 

THE COURT: That will be received then. 

(Defendants! Exhibit AA is received in 


evidence.) 


MR. AKERS: I offer Defendants' Exhibit AB 


for identification, a document entitled, no letterhead, 
"Memorandum to Murray Cooper," dated April 13, 1967. 
It was previously marked as Defendants' Deposition 
Exhibit) 109). 
x MR. LOTTERMAN: I object to this upon the 
grounds both of authenticity and relevance. 
THE COURT: Beg pardon? 
I object to this document on 


the grounds of authenticity and relevance. 


MR. AKERS: Your Honor, prior to the trial of 
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this matter we entered into certain agreements with 
respect to objections to documents expected to be 
offered. The only objection Mr. Lotterman reserved for 
this was hearsay. Hewaived both relevancy and 
authenticity. 


MR. LOTTERMAN: Mr. O'Callaghan has confirmed 


what you say, Mr. Akers, and I withdraw my objection. 


THE COURT: I will receive it. 

(Defendants' Exhibit AB is received in 
evidence.) 

MR. AKERS: I offer into evidence Defendants' 
Exhibit AC for identification. letter dated Abril, 19, 
1967, from David Mensal to Frazer-Fell with an enclosed 
memorandum dated April 19, 1967, re Continental, 
Halliwell and Mobil. This document was previously 
marked as Defendants' Deposition Exhibits 110-A and 
110-B. It is identified as an enclosure to Defendants' 
Exhibit AE, which was received in evidence on Tuesday. 


i MR. LOTTERMAN: You are offering both, I take 


MR. AKERS: I am offering both documents here. 
MR. LOTTERMAN: No objection. 
THE COURT: They will be received. 


(Defendants' Exhibit AC is received in 
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MR. AKERS: I offer in evidence AD for 
identification, a letter from Frazer-Fell to Mensal with 


enclosed memorandum dated June 14, 1967, titled 


"Suggestions for Basis of Agreement Re Consolidated 


Halliwell Limited," previously marked as Defendants' 
Deposition Exhibits 1ll-A and 111-B. 

MR. LOTTERMAN: No objection. 

THE COURT: Those will be received. 

(Defendants' Exhibit AD is received in 
evidence.) 

MR. AKERS: I offer into evidence as Defendants’ 
Exhibit AF for identification minutes of the meeting of 
the Halliwell board of directors held on July 18, 1967. 

MR. LOTTERMAN: No objection. 

THE COURT: Received. 

(Defendants' Exhibit AF is received in 
evidence.) 
if MR. AKERS: Defendants offer in evidence 
Defendants’ Exhibit AG for identification, schedule A 
to the minutes of the annual and special general meeting 
of shareholders of Halliwell, held July 25, 1967. Schedule 
A includes the notice to shareholders, the information 


circular and the annual report. 
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LOTTERMAN: I thought this was already 
introduce in the case in chief. 
AKERS : It was not. 
MR. LOTTERMAN: No objection. 
THE COURT: It will be received. 
(Defendants' Exhibit AG is received in 
evidence.) 
MR. AKERS: I offer into evidence Defendants ' 
Exhibit AH for identification, a letter dated September 
1967, from J. M. Wainberg to Herman Keller. The 
document was previously marked as Defendants' Deposition 
Exhibit 112. 
MR. LOTTERMAN: May I call your Honor's 
attention to the fact this letter was written on the 
date specified, September 1, 1967, and specifically 


says in the last paragraph, "It must be understood 


that this proposal is not made with the authority of 


the board of Consolidated Halliwell and is not deemed 
fo be binding upon Consolidated Halliwell.” 
We did not object because I was not going to 
curtail Mr. Akers in the presentation, whatever it was 
We do not object to it but we do 
emphasize the fact that on its face it was not an 


authorized communication. 
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THE COURT: I will receive it. 


(Defendants' Exhibit AH is received in 


evidence.) 
MR. AKERS: Defendants offer their Exhibit AI 


for identification, a letter dated September 7, 1967, from 


J. M. Wainberg to Mortimer S. Gordon with attached 


two-page document titled "Unofficial Proposal Suggested 


by J. M. Wainberg for Consolidation of Mortgage and 


Debentures." These documents were previously marked 


as Defendants' Deposition Exhibits 114-A and 114-B. 
MR. LOTTERMAN: In this instance as well, your 
Honor, I should like to call your attention to the 


second sentence or rather the first two sentences of the 


letters, "This is to confirm my understanding of our 


conference in your office yesterday. My unofficial 
proposal was discussed and I had explained to you that 


I had no authority to bind or make any admission on the 


part of Continental." 
c MR. AKERS: I presume we will have an 
opportunity to respond in briefs with respect to the 
interpretation of the documents. 


THE COURT: Let's get this done first. 


(Defendants’ Exhibit AI received in 


evidence.) 
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MR. AKERS: December 1, 1967 from J. M. 
Wainberg to Mortimer S. Gordon with enclosed draft 
settlement agreement dated December 1, 1967, previously 
marked Defendants' Deposition Exhibits 113-A and 113-B. 

MR. LOTTERMAN: No objection. 

(bDefendants' Exhibit AJ received in 
evidence.) 

MR. AKERS: AK for identification, a memorandum 
dated Ja. uary 4, 1968 as submitted by Murray M. Cooper, 
titled "Proposed Reorganization of Consolidated Halliwell 
Limited.” 


MR. LOTTERMAN: I object to this document on 


the ground, first, that I have no idea of the authenticity 


of it. Secondly, there is no signature appended to it. 
Third, there is no indication of to whom it was 
transmitted or the purpose of its transmission. 

THE COURT: What do you say? 

MR. AKERS: Everything Mr. Lotterman sayS SO 
far is correct except it appears on letterhead of 
Consolidated Halliewlli Limited. Its contents 
describe negotiations going on, proposals being made and 
we offer it solely for that purpose. 

THE COURT: If he objects to authenticity 


and it is not clear on it, I will sustain the objection 
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MR. AKERS: Very well, your Honor. Defendants 
offer Exhibit AL for identification, a document dated 
February 9, 1968,' entitled "Memorandum of Meeting Held 
February 9, 1968, in the office of Mr. Maurice Goodman." 

MR. LOTTERMAN: I object to this document as well 


becauSe I have no idea of its authenticity, who prepared 


it, why it was prepared and the circumstances under which 


it was prepared. 
MR. AKERS: Your Honor, Mr. Bell identified 
or was shown this document on Tuesday and identified 
two of the signatures at the bottom as being that of 
Mr. Knight and Mr. Paterson. Both officers of Mobil. 
Mr. Paterson signed the companion March 1968 agreement. 
Mr. Goodman was a Signatory to the Continental agreement. 
THE COURT: Let me just take a look at that. 
You say on the deposition of Mr. Bell. You say he was 
shown this as exhibit what? 
MR. AKERS: As Exhibit AL for identification, 
your Honor. 
THE COURT: He identified the signatures of 
Messrs Knight and Paterson and he recognized the exhibit. 
MR. LOTTERMAN: I recognized, as I understand it, 


the signatures. He did not have any knowledge of the 
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circumstances. 

THE COURT: My notes don't answer that question. 
All I have in my notes is that he did recognize the 
signatures. 

You object to it, you say, on the ground then 
of not that they didn't sign it, but it is not relevant 
to this? 

MR. LOTTERMAN: Plus the fact that I don't know 

why it was prepared, who prepared it, to whom it was 
communication, why, if it was communicated to anybody 
at all. I have no understanding of this document 
whatsoever. 

MR. AKERS: That doesn't rea’’y go to authenticity. 
If two gentlemen involved in his case put their names on 
a short memorandum of a meeting -- 

THE COURT: I guess I will have to find out a 
little more. What relevance does this have to the issues? 


MR. AKERS: We are attempting to demonstrate 


for your Honor a full course of negotiations over approximately 


a year which involved essentially -- 
THE COURT: Any date on this? 
AKERS: February 9, 1968, your Honor 
"Re Consolidated Halliwell and Sedren. 


in attendance or indicated in attendance are 
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individuals, 

THE COURT: Is there any issue here that those 
negotiations continued for a period of time? 


MR. LOTTERMAN: Well, it is my understanding that 


those negotiations continued over a period -- so-called 


continued over a period of several months. 

THE COURT: You say several months, he says 
about a year. 

MR. LOTTERMAN: My understanding of the facts are 
that it began in the larly part of January of 1968. 

THE COURT: The sole purpose of this, you say 
several months and he says a year. So it didn't happen 
overnight anyway. 

MR. LOTTERMAN: It did not. 

THE COURT: Does all this indicate that the 
negotiations were continuing, is that the only purpose? 

MR. AKERS: To indicate they were continuing. 
To indicate the involvement of persons whom we have 
identified as being involved. Also to suggest if the 
issue arises, how the two agreements came, as they did, 
starting out aS one agreement, becoming two agreements. 

THE COURT: All right. I think, on the basis 
of what I heard, that the negotiations continued a period 


of time, whether it was one agreement or two I can't get 
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very excited about that, so I think I will sustain the 
objection, 

MR. AKERS: Defendants offer their Exhibit AN 
for identification, a note dated February 23, 1968 from 
Adolph H. attached draft 
memorandum of settlement dated February 23, 1968. 

MR. LOTTERMAN:-No objection. 

THE COURT: It will be received. 

(Defendants' Exhibit AN is received in 
evidence.) 

MR. AKERS: Defendants offer as their next 
exhibit, Exhibit AO for identification, minutes of the 
meeting of the Halliwell board of directors, held on 
May 13, 1968, 

MR, LOTTERMAN; No objection. 

THE COURT: Received. 

(Defendants' Exhibit AO is received in 
evidence.) 

- MR. AKERS: AS there final exhibit, defendants 


offer Exhibit AP for identification, a series of 


documents as follows: a promissory note dated June he 


1968, for $100,000 payable to the order of Marine Midland, 


Grace Trust Company, signed by Consolidated Halliwell 


Limited by Mr. Cooper and Mr. Graetz; a promissory 
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note dated June 19, 1968, for $200,000 payable to the 
order of Marine Midland, Grace Trust Company, signed by 


Consolidated Halliwell Limited by Mr. Cooper and Mr. Graetz; 


a guarantee agreement dated June 19, 1968, signed by 


Maurice Goodman; a guarantee agreement dated June oe ie 
1968, signed by Continental Copper & Steel, by Walter 
Knorr; a letter dated June 19, 1968, from Continental 
Copper & Steel to Marine Midland, Grace Trust Company; 


a letter dated June 18, 1968, from Gordon, Grady, Keller & 


Bell to Marine Midland Grace Trust Company; a letter 
from J. M. Wainberg to J. M. Trust Company. These might 
be referred to as closing documents. 

MR. LOTTERMAN: I have no objection to these 
documents, with the exception of the last one. I can't 
even read it. It is written in hand and I can't read it. 
I don't know what it says. 

MR. AKERS: May I read it into the record? 
THE COURT: Sit over him while he does. 

MR. LOTTERMAN; His eyesight may be better than 
mone. I don't know in whose handwriting it is. 

MR. AKERS; May I read solely the handwritten 
portion, your Honor, and perhaps we can reach some 
agreement on it, 


Following the second typewritten paragraph 
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MR.. LOTTERMAN: Pardon me, just a moment. 
Is this a document in the possession of Marine Midland 
Company with the handwritten portion of it? Is, this the 
original of that document? 

MR. AKERS: No. 

MR. LOTTERMAN: Do you know whether the original 
is in the possession of Marine Midland? 

MR. AKERS: I do not. 

MR, LOTTERMAN: I object to it. 


THE COURT: I take it this was one of the 


steps in carrying out the '68 agreement; is that right? 


MR. AKERS: It is. It bears the signature of 
J. M. Wainberg. 

THE COURT: Do 1 need to read all that stuff? 
I take it you don't have any dispute as to the fact this 


was done. 

MR. LOTTERMAN: No. As a matter of fact, in the 
statement of undisputed facts, it is so stated. 

THE COURT: I don't see I have to read Pe vali. 
I think we had better let it go at that. Why do I have 
to read all this stuff? 

MR. AKERS: We don't suggest you have to read 


it. We do offer it to establish the date of performance. 
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THE COURT: I think you will stipulate as to 


the date? Will you stipulate this Marine Midland thing 


was done on June 19? 
MR, LOTTERMAN: Yes. It was an extension of 
certain obligations. That. took place later on. 

MR. AKERS: I am talking solely about 
Continental's obligation to guarantee the $300,000 loan 
to Halliwell. 

MR, .LOTTERMAN: That was all stipulated. 

MR. AKERS: Not the date. 


THE COURT: e stipulates that is June 19, 


MR. LOTTMAN: That was done on that day? 
MR. AKERS: Yes. 
MR. LOTTERMAN: If you say so, Mr. Akers, I certainly 

won't object to it. 

THE COURT: Thank you. 

MR. AKERS: I withdraw Defendants' AP. 

Your Honor, that completes the defendants' 
rebuttal case. 

If I may, your Honor was good enough to permit 
us to respond to Mr. Lotterman's pretrial memoranuum, 
May I suggest to the court that a posttrial memorandum 


would be ~-- 
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THE COURT: Let me think about that. Before 
you get to that, I want to ask the long-suffering 
Mr. Grimes if he has anything. You have been very good 
about listening to all this, Mr. Grimes. Is there anything 
you want to say or put in at this point? 


MR. GRIMES: No, your Honor, there is nothing 


I would like to put in. However, I would assume that all 
of the objections made by Mr. Akers would apply to my 


client. 


THE COURT: Yes. No question about that. 


MR. GRIMES; Thank you, your Honor. 
THE COURT; I think what I would like you gentlemen 
to do is submit findings of fact and I would like these 


findings of fact pegged to the record, the exhibits and 


the depositions, all marked, where they are, how you base 


them, Then when I receive those, you may compile a 


posttrial brief with it. I am primarily interested in 


proposed findings of fact and conclusions of law. I want 


tke facts pegged on the record here,or exhibits, or 


depositions, or what have you, 
I wonder how long it will take you to do that. 
MR. AKERS: The first question might be when 
we could receive the transcript. We had some difficulty 


in getting daily copy. 
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We have received the transcript from a week ago 
but on Tuesday's session, which was approximately an hour 
and a half, I would say. 

THE COURT: On an hour and a quarter or so and 
then) this: morning; that ia .all thet).s) lett. 

How long after you receive the transcript will 
you gentlemen be ready to submit findings? You will have 
to swap exhibits unless you have copies. 


MR. AKERS: I believe we have copies of all the 


exhibits. I propose, if it is convenient to the Court, 


fifteen days from today -- may I make that from receipt 
of the transcript? 

MR. LOTTERMAN: Because of my other engagements, 
it would be very helpful to me if I could make it twenty 
days from the cate of receipt of transcript. 


THE COURT: That is reasonable as far as I am 


concerned, twenty days after receipt of transcript. 


MR. AKERS: We had discussed at the first 


session submitting to you a reply memorandum on Quebec 


law. If it was convenient for the Court, foreseeing 
the work being done here, may we submit that simultaneously 
with the proposed findings? 

THE COURT: Absolutely. So I understand I will 


receive these findings of fact and conclusions of law and 
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posttrial briefs twenty days after receipt of the 


transcript; is that right? 
MR. LOTTERMAN: That is right. 
MR. AKERS: Yes, your Honor. 


THE COURT: Thank you, gentlemen. 
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EXCERPTS FROM THE DEPOSITION < 
DEFENDANT CONTINENTAL COPPER & STEEL 
INDUSTRIES, INC., by MORTIMOR S. 
GORDON, ITS PRESIDENT and MORTIMOR S. 
SORDON AS AN INDIVIDUAL DEFENDANT. 


nhieeticns, 


snail 


nav lag 
riret duly 

was exanine: 

DIRECT EXAMiNATTOR 
LOTT ?RM4AN : 

Q Mir. & B.ease aive your business address 
to the Reporter. 
A 60 Fest 42nc 

Q You a 
it, president oF Continer 


A Presiden’ and Chatr- 


8, And you fi rer noe nerenident f Conatineatal 


Copper when? 


Soxdon 
I believe in either -955 -- { think it was 198!. 


you cont!xiued a3 president until wha 


Until December 31, 1970, I believe. 
Q And from Decentes> of 1979 sow. 
tion did you occupy at Concinentai? 
A Chaiman «and consultant uat /! 
Q And in May 
position as president? 
A I was re-elected president and cater executive 
officer. 
Q Now. during thet period of rime you were 
also chairman of the Board of Directors? 
A Yes, 
Q Long did vou remain as cheicman of the 
Board of Directors of Continental? 
| A I still am. 
When did I first become chairman? 
Q Yes. 
A I think I first became chairman in September, I 
i believe it was in 1970. 
Q Did you remain as chairmen £:0m that date 


‘ 


lows to the present time? 


la Yes, sir. 


5 

Q Durin® that p i of time, besinning vith 
1933, wae te? 

A ta 1955. 

Q Were you the liel cxecut ive officer of the 
company ? 

Te the st of wy ellection, yes. 

Q Ane you a@re at ¢ present time the chief 
executive officer of the company? 
ra Yes, 

Q You are a member of the Bar of the State of 
New York, are you not, Mr. Gorden? 

A 
And have been sine: when? 
was admitted to practice ir j-ly 1927, 

Q You have been for mary yerrs or were for 
many years a senior partner of the law fit, of Gordon, 
Brady, Caffrey & keller? 

A Yes, 

Q For how long a pericd of time were you such 
a wember? 

& Gordon, Bracy and Keller was orzanized in 1955 


and Mr. James Caffcey joired the firm when he stepped 


down 13 chairwan of the Securities and Exchange Coummis- 


sien, that dateI de act tave and I continued in the 


Gordon 
role of an active partner -- { am not precise about 
this because during the timo 1% was president of Contin- 
eatal I was also active in the firm and 1% don't rememher 
exactly when the termination was but I would say it 
should have been -~ ¢ would say some re in the wid- 
1960's. 

8 Is it correct te sa; that you were a member 
of the firm of Gordon, Brady, Caffrey & Keller from 
1955 to and including 1968? 

A No, I don’t think so. 

Q Did the firm diebaid prior to 1963? 

4 The firm never disbanded. I withdrew from the 
firm and T can’t fix thet date + the :omeit. I prob- 
abiy could -- 

Q You say it was before 1968? 

I would suspect so but I am not certain. 

B Is it correct to say that from 1955 to and 
| including 1968 the lew firm of Gordon, Brady, Caffrey 
& Keller was general counsel of Continental Copper? 
la As long as the firm continues to be in lcs merged 


/ stacus with McLaughlin and Stern, so I would say i* 


still continues to be <- 


Q General counsel of Continentai Copper? 


Yes, in the merged status of the firm. 


Gordor Fs 
Q Can you tell us briefly whet business activ- 
ities Continental is engaged .n? 
A Continental's principal business is the manufacture 
and sale of wire and cabie, Its smaller accivities con- 
gists of being in the tool stcel business, iasect wire 


screening and conmercial screening business, industrial 


rubber products -- I mentioned tool steel -~ Let's see, 


Q Before you came here this merning, Mr. 
Gordon, did you read the deposition of Mr. Castro in 
this case? 

A No. 

Q Were you furnished with sony 3umiary of his 
testimony? 
A Yes. 

Q Did you read the deposition of Mr. Kelier 
in this case? 
A No. 

Q Were you furnished vith any summary of his 
deposition? 

A I don't remember whether you gave it -- no, I 
don't think so -- no. 

Q Attached to the sumnary cf Mr. Cestro’s depo-~ 


sition with which you were furnished, were you giver any 


horcor 
I don't think 39 «= ves. 
C You heve weed che Complaint 4n 


tir. Gordon? 


A Not recently but { have read it. 


Q Now, when for the very fiest cine did you 


come in contact with the name of International Halliweil 
Mines, Limited? 
WR, AKERS: Or its predecessor? 
MR, LOTTERMAN: 
Was there 
MR. AKER! . think ne point 1¢ was 
known @s Consolidated Helliwel! Mires, Limited. 
THE WITNESS: Ch, ic’s the same ching. It 
is a cuenge of néme out the same compjry. 
MR. LOTTERMAN: i an so anxious to please 
Mr. Akers that whatever he says < will assume is 
@ fact. 
A My best recollection and { cannot Se cure of this 
was that I first heard of the company in iste 1958 or 
early 1959. 
Q Waa it at that time that you 
the neme of Sedren? 
A Yes. 


Q Was it at that time that you first heard of 


Cordon 
the name Consolidated Mosul: 


MR, SMERS: Excuse me but may I have that 


question recd back, 


{Last penging quescion reed.) 


c 


A Probably not. I cannot be sure of this either 


but my best recollectien would be that LI heard cr Mogul 
before I heard of Halliwell. 


Q Frow whom did you heér the name of Halliweil 


A Harry Harris, 


Q Was Mr. Harris conrected with Continental 


15 Q fo whee capacity? 
i A Mr. Harri3a was a@ divector cf Contiren s:,Cooper & 
1 6 t . 


| 
| 
| 
| 
| 
| 
| 
Lio and Sedren? 
| 
| 
| 
| 


| Steel Industries. 
| Q For hew long a perios of time prior to 1958 
| had be been a director of Continental? 
iA I cannot be sure of that but it was for quit: 
, some time. 
Q Was he connected witn Hatiiwelit cr Sedren at 
that time? 
é At which cine? 


Q In 1958, when he first mentioned those nanes 


‘st COPY AVMLABLE 


Gordon 

to you. 
A I don’t believe so but I wouldn't know. 

Q In what connection did he present those 
names to you? Jn what context? 
A He had identified Mr, Bud Knight as a good friend 
ef bis who was the head of Consolidated Mogul and the 
head of a fairly important brokerage firm in Toronto 
called DraperDobie; that Bud Knight kad run into some 
financial difficulties, difficult circumstances, the 
extent of which I knew notaing. Either Bud Knight was 
having difficulty financing his commitments to Halli- 
well -- 

Q Did Mr. Harris tell vou wh:t business 


Halliwell was engaged in? 


i A { am sure that he did, 


q What did he tell you? 
That they were developing a copper mine in Haiti. 
Q Did he tell you the relationship between 
, Mogul and Haliiwell at that time? 
A Other than I stated that Halliwell was supposed 
| to provide the money to Sedrer and Mogul was supposed 
to provide the money to Halliwell. 
Q Did you ascertain any more detail after the 


initial conversation you had with Mr. Harris? 


Serdon 
No. TI presume you mean i 
Q Yee. 
No, 
MR, AKERS: Off the record, 
(Discussion held oxi the xecord.) 
Q What came next after your initial conversa- 
tion with Mr. Harris about: Mogui and Halliwell? What 
developed immediately thereafter? 
A Well, as I said, Mir. Knight and Mogul wore having 
Financial difficulties ir honoring their comaitments to 
Halliwell -- to the best of my recollection, vow, which 
of course is fogsy -- was thar they were suppysed to put 
up $5 million and they were having dirficulcy deing it 
and Halliwell was demanding ~- either wre demanding or 
was about to demand some honor ng of those coumitments. 
Mr, Harris came to me a3 his associate, not in 
Continental, but as his associate in Nationz? Outlook. 
as to whether National Outlook would wart to go into 


business with Mogul to finance Halliwell. 


Q After Mr. Harris made that indauiry of you. 


did you wake any examination of the facts and documents 


” 
¢ 
* 


and circumstances 


| In due course when the negotiations became serious 


we mace fairly comprehensive investigations. 


Gordcn 13 


Q During the course of those investigations 
| did you communicate with the Chase? 
A Yes. 
Q And that was for the purpose, was 1f¢ not, 


of enlisting their assistance in this propose? financing? 


A Yes. 


| Q Did there come a time when a Mr. Krueger 
} 


went to Haiti for the purpose of examining the Sedren 
mine? 
A Yes. 


‘¢) And wa3 Mr. Krueger sent to Eaiti by the 


Q Upon his retura from Haiti. did Mr. Krueger 
submit a report? 

Not to me. 

Q Which we called a Krueger Repor:? 

He submitted no report to me. 

Q Did you ever see the Krueger Report? 

No. 

Q Did you ever see any report: filed by Krueger 
| aftec his return from Haiti? 
th No. 


Q Did you have any conversations with personnel 


at the Chase cencerning | 


A Yes. 


Q With whom were chose conversations? 


A The division of Chase with whom we wera talking 
was called the Chase International Invescmen: 
tion. which was 
ef C.1.1.C. was the men «ich wace + waa dies: 
matter. I believe his rere «- 
either -~ I believe his name wis Ree: 
Q Die there come < time in 
with Mr. Rockbill or the Chesea that 


that Lt vad no in erest 


ay rney 

why but unofficially they said tnev did not 

become associated with Mopui anc Helliwsit ana fis 
Q Was there any refewesce £) your 


with Chase people conceméiiug the contoncs of che Krueger 


First, < don' know that t 
there was discussions with them 
Mr. Krueger's trip. 


Q What did they tell you in substance vere the 


mrt wa rear agiaan ata 


DST omy anmuamte 
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results of Mr. Kiveger's trip? 
A They said the ore reserves had been grossly over- 
eteted, that the property to bo operated required con- 
siderable expertise. 

Q Fxnertise in what Yorn? 

In the mining field. 

Q ining expertise? 

Sure, 

Q |) des: weds any indicetion in your discussion —\ 
with the Chase peopl: that the anouat of the investment 
could not te vecouced hecause cf the Limlced nature of 


the ore reserves? 


| A No. 


Q Did they give you any idee of the extent to 


e 


which the ore reserves had been overstated? 

A No, but it was 3gubstaniizlly overstated, that 

they said or they may have said i:s unreasonably overstated. 
Q Was that Mr. Rockhill? 

A I am not sure ~= severexl people of which Mr. 

Rockhill was one and he had several assistant; whose 

names de not come to mind now and he had Ceorge Krueger 

and I can't say specifically who said what, 
Q Now, these discussions with Chase that you 


have described, were these discuss?onSthat you were 
: ¥ 


Lo 

Chase did tn contacting Webco sr anybody @)se to get 
estimates. 1 cnly knew | . we had. We ttc this, and 
if you cal ic a report, * wii accept: that terminology. 
We had this <cpoc. trom Weotr, «= copy of which I cm sure 
in one way or the ocher was made available co Chase. 
Now, what ¢ive the J in terms of estimating ore re- 
setves, J camach cell, 

Q Did they tell you they had any ofne 
beside the documents reccived from Weber. 
4 They didn't tell me anycilag. 

Q Did they tell vou in ay manmier, shape or 
form what ore estimate they wore veferring Co when they 


it was grossly cxaggzercted: 


&e>* 


¢ 


No, but f= -rould say thei from the <enor of the discuss- 
we were talxiag 2bout Weber's estina’ ce. 
3 


Q Did they speciflcaily nane any memes in 


"mention or 


Q 
meeting of the Board of Directors of Cun -i.rental om 
January 22, 1959 which hes heretofore bec marked as 


Plaintiff's &chibit 68 for identification, 


betere L show you this and othe: minutes 


Gordon 1g 
would like to make it perfecti:; clear to you “hac thes 
are minutes from which have becn excepted maiters not 4) 
rectly connected with this case-- 

MR. AKERS: Yacept insofar as you have re- 
ceived full pages. 

Q e- so that if truncesed, they ave so for 
that reagon. 

Now, will you please look at the minutes end 
teil us whether or not they correctly reflect the 
situation that existed 2° that ‘ime. 

MR. AFERS: 7 am gcing to absect: co the ques- 
tion. I think Mr. Gordon might be able to respond 
to whether the minuvics actually ccoport the situa~ 
tion existing but if we wwild in specifics ~- 

MR. LOTTERMAN: << wiil repivcase it. 

Q Willi you be goo enough to teil us whether 
not the events cecorded in those minutes actually took 
place et that cime? 

A Well, I have no present verollection of whether 
they did or did not but I would normally believe thac 


the minutes would correctly refleet what took place at 


that time. 


Q Just as a byword for a moment, in reporting 


the minutes of the meetings of the Board of Directors of 


Continentai Crom ime 
diti the secretary © nd out 
of Directors the minute. vo Wea ar meeting, before 
the next meeting in order co obra che ‘meprovel of 
the minutes as written? 

sest of "ay 

the minutes 4 prior meeting read 


at @ subsequent. meeting before che meeting commenced? 


pe mede, 
they were made <) 
A Genera‘ iy speaking. tna’ would ! 

2 on tne absence? of ecveeciioas of the winutes 
that you have {usc exanined, we are io asaume that they 
&re correct? 

A I would have no difficulty with that svatement. 
Q Thank you. 
~ call your specific attention te the follow- 
ing statements contained in tzese minutes which you have. 
just examined end quoting you, Mr. Gordon, the minutes 
say: 


’ 


“Since the company providing che 


be in a position “o control a source of copper and 


gince Mr. Gordon felt that it is impovtant for the com- 


Sordona raf 
pany to be in such a position, he and Mr. Harris have 
been acting expeditiously ic an effort to negotiate a 
proposal which would be acceptable to the compary. 
especially since negotiations were already pendirg with 
another interested source." 

Now, will you teli us why it was impor- 
tant for the cowpany to be [{n a position to control 4 
Source of copper? 
A Well, as © sid before, Continental's priacipal 
business is the manufacture of wirc and cable. ‘The most 
important material used in the manufaccturs of wire and 
cable is copper. The copper maxket is a widely flucta- 
ating thing, x.ct oniy a3 to price but aiso a3 to avail- 


abliity of the asterial from time to cime. Foi Contina- 


ental to be at the mercy of coppor producers is not the 


best position for a processcr to be in and to the extert 
that it was possible to secure any reliable s urce of 
aupply at a reasonable price it would represent an 
advantage to the company. 

Q Prior to January of 1959 the comoany did not 
control any source of copper, did it? 
A Well, if you exelude term contracts with major 
producers, your siatement 1s crue. If you treat a tera 


| contract with e prime producer as “controiling che source 


of supply" you 
2] 

@ prime producer igain depenes upon 

fluctuacing price 

A Yes, tha. 

source. 7 

on some predet:rmined forsuile at the ux 
Q ize wa t 2 taea with 


words, “the cowpany wovle be in a positior 


a s0ntcea of Op er”. 


prime source ci. coppec. 


* 


tracts with pr 


A 


Q Now, Vontinenias 
MR. AKERS: Excuse we but cén we baex up, 
Did I understeini your guesktion io present 
Mr. Gordon with only two choices? 
Mk. LOTTERMAN: 
MA, ANGERS: Et: 
prime producers, 


Mi. LOTTEPMAN: I was asking Mr. Gordoa wat 


io time, 
Q ‘Ano whac was such other source of copper, 
apart from contrects wit) orime producers? 
A Contracts with secondatv smeiters. 


Acd that you Labeled controliing 4a source 


8 term contract with all cerms 
straightened out, yes; otherwise, no. 
Q How iong would such a term contract ordin- 
arily involve, what Lengch 
A Well, some nf then were im perp otuity subject to 
2 caneellation neciees some of chem wore for a year or 
rwo. 


| SASHES eee roa 
Q Maw you abso referved in there minutes to 


the negotfatiors by you and Mr, Harris of & ovoposal 


which woulé be acceptable co rhe comp*ny crpecielly 
aince sargotiat*ons were airesdy pending with another ine 
terested source. 
Who was that othet interested source, 

you recall? 
A I have no recollection of who it wes cr ever 
there was one. 

a) Wnere did you get che informacion upon which 


this sratemer* wes baced? 


A Megui told us. Now, whether 
I would have no way of knowine. 

Q Did vou make anv 
pose of ascertairing wheter or 
A No. 

Q Ko, chat presosai o 
had been submitted by you te 
it wags turnec down, was {¢ no? 

A Yes. 

Q Amcag the rezsons hy, according to these 
minutes, is that “he cempany “‘lecks experience end kaow- 
how in the mining business". 

A X couldn't say ber tbe fser was ai: the clme we 
had no experience: in the wining dusin a. 

Q Wasn't that staced es 
Finance Coomittee would not ge ai ong? 

A Lf that is what the minutes say, yes, but 7 have 
mo present recollection of it. 

Q Did the compary have any erpe and 
know-how in the mining business et thet tim fn January 
1959? 


A I would say no, 


Q Now, at that time, Mr. Gordon, and I 


you these minutes in which it tndicates that the 


GO TGGi 

Q | Now. merely for the purpose of bringing this _ 
to your attention and reacquelating you wilh its prowi~ 
sions, the agreement: which vou executed and vere author- 
ized to execute ae reflected in the priov winutes waich 
you have just been shown is the agreement: entered into 
on April 1, 1959 which has heretofore been warked Pliein- 
tiffis Exhibit 4 cor itentificatloa, 
A Yes, 

Q Mow, 4 ril 195¢, Me. Gordon, cid Haili-~- 
well have a milling plant? 
A I ton’t vec2ll -- & doau't know vhecher fi was in 
the couxse of construction or would Fave beer SC nmished, 


know the status of the situation as cf at 


Accocling to this con-re-: focunent which 
has been marked fiaiucsiff’s Exhibit 4 for iéonbitiea- 
ticn, it provided tnet Contincaral agreed te purcnase 
from Sedren and Sedren agreed to sell to Gontinental the 

ived from copper 
comeebtrnbes produeae by Sedren from Lts mine in Haiti. 

Now, 30 far as you know, 2 (122 ‘iu thie 


contract was saecuted, did Sedren have any means cf its 


| own of converting the concentrates to wire bar? 


A No, it did not. 
Gaenecromarnea soemmncennth 


| 


Gordon 


Q Can you tell us, if you wiil, what the 


reason was why the contract tonk the form of buying 
and selling wire bar when Sedren had no facilities of 
ta own for the production of chat wire bax? 
A I do not knew wnat  wotlveted Sedren or Halliweli 
people. 
Did you have any discussions wich them on 
rior to the execution of the contract? 

I personaily, no. 

Q Did you have 2ny discussions on the manner 
in which they erpected to producs the wire bar from the 
concentrates? 

A No, that was stendard orcoecadrvre. 

@ Waet was standard s2ccedu 
4 To take concentrates, shiz thei 
refining organizations and get wire bes back: that was 
standard operating procedure. 

Q So thet ocessioned ro surerise on your part 
at that time? 

A No. 

Q Do you know wren 
entered into a contract for the preductic: of wire baw 

from the concentrates which it was producing? 


A To the hest of my -~ I have no present recoilec- 


Gordon 
A As to my knowledge, but I have no personal knowl-~ 
edge. 
Q & Did he ever come to your office in connec~ 
4 
tion with the Hill action? 
A He might have but « don't have any distinct recol- 
lection whether re did or did not. 


Q Do you recall at ali, and 1 am attempting 


to see whether oc not we can refresh your recollection, any- 


thing about to any diecussion concerning the merits of 


the Hi1i action, either the merits of the Hill action 
or the terms of the pessibie seitlement of the Hiil 


action? 


aera." 


A I have no nergonal recollection of either of those 
events, 
Q Now, you went oc the Board cf Directors of 
Halliwell at some time, did your sot? 
Yea. 
Q in 1960? 
Yes. 
Q How ‘did that come ebout? 
I have no distinct preser’: recolle:tion of it but 
it might have been =~ I am not going to speculate. Tf 


have no recollection of it. 


Q Would it refresh your recollection if I were 


Gordon 
to suggest that you went’ on the Board of Directors of 
Halliwell as part of the settlesent of the Hill action? 
A That is a possibility, yes. 

Q Were you advised before the Hill settlement 
was constmmated of the terms én provisions of that 
settlement? 

A I have no present recoilection but probably I was. 

Q If you probably were, by whom were you 
probably so advised? 


A By Mr. Harris. 


Q Were you asked in aivanc. of your election 


to the board of Directors whether you wevid consent to 
serve in that cevacity? 
A X heve no <cecollectios cf it. 
Q Did you review the settlemen:: cocuments of 
the Hill action before they were executed? 
A I have no vecollection of the Hill action or the 
documents other chan thar ( know thet there was an action. 
Q Did ~ou dicseuss with Mr. Hercis tne terms of 
a possible settlement of the Fill action? 
MR. ..KERS: Mr. Letterman, cust cuestion hes 
been asked and answered 4 aumber o* times. 
MR. LOTTLRMAN: 1 am coming now to a specific -- 


MR. AKERS: The question concerning the 
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MR. AKERS: 1 understand you are paraphrasing 
the minutes of March 23, isn't that correct? 

MR. LOTTERMAN: March 135. 

MR, AKERS: No, the 23rd. 

THR WIYNESS: That report is dated March i7. 

wR, LOTTERMAN: Then it could not possibly 
have been that report. 

O££ the record. 

(Discussion held off the rerord.) 

HR. LOTTERMAN: Mr. Akers calied my attention 
to the fact that I misread the dates ard this would 
not correspond gince tiais came before tnat meeting, 
80 we will pass that for the moment. 

Q Now, there came a time, Mi. Gordon, when it 
became necessary to provide financing for Consolidated 


Halliwell, is thet correct? 


A I have difficulty with the question, “there came a 


time’. ‘There never was a cine when it wasn't necessary. 
Q Well. more specifically, = cail your atten- 
tion to a document which has been maried Plaintiff's 
Exhit it 100 for identification, encapriones “Outline of 
proposed tréensactions re Continental Copper & Steel In- 
dustries, Inc. and Halliwell", and ask ‘vou whether or not 


you saw thic document at or about the dete which it bears? 


i O2don 
it have no recollection of che document, 
Q Have you any recoilection ot having dis- 
' cuesed with Herman Keller, Walter Knorr. Thoiws J. 
Kennedy the matters referred io in this docunent? 

Yes. 

Q How did this outiine of propose? transactions 
come into being? What precipitated these suggested 
transactions &s contained ie this memorandyy marked Plaine 
tifx'’s Exhivit 100? 


MR. APERS: If we could acve tbat read back. 


T think IT have no objeccion to xe e2:0nd question 


bet I'd lik: to be sure, 
(Last pending 
MR. AKERS: £ hex: trouble vit What pre- 
cipitatcd™ that. heye no oof-ectficta to the ine 
formation you are seeking tut I save a Victle 
trouble wite the lenguage. 
MR. LOTTERMAN: I wil! repwase it to please 
Mr. Akers. 
ee ee How did the wttters ceferreé :o in this 
memorandum, Plaintiff's Exbibic 100 for i jeati fication, 


&ciee? 


eee none HA een eens tei 


aeenineenmeabmme 


MR. AKERS: Are vou toncerned, Lotcerman, 


witn how thease mattcis 1 


Cordon 
attention? 
MR. LOTTERMAN: I dcn*t know whether they 
first came to Mx. Gordon's attention or dc the 
instance of Mc. Gordoa. 


MR, ARERS: I object to the form of the 


question but Mr. Gordon cen answer. 


A Well, the need for money with Sedron and Halliweli 
was chronic, They seeded it all the time. it became 
more acute or less aciuce depending upons. Sven elreum= 
st@énces and conditions in che operation cf the property. 
This was 4 discussion, and wherhor it was seaily a dis- 
cussion or not, Mr.Harris and Mr. 3rd Knight «vere desirous 


a 


of securing @ sound and financial base for 
Segren and in cssence suggested <o us, thar is Uwotin- 
ental, a cefinancirg of the property. Tumicrentally, 
that is how this thing comes to oass. 
0 Was it you, Mr. Gordon, who “vised this 
plan of refinancing? 
MP. LYON: What plan of refinancing? 
MR. LOTTERMAN: As set forth ir Plaintiff's 
exhibit 106 for ideutif£icacion. 
A I have nc recollect:.on 92 “hether = «14 or I did cot 
but I was definitely a part sf crying to wre out the 


problem. 


Ordon 19° 


i Q Were you the ope who contacted Marine Midland 
3 Trust Comp2ny “Zor the purnose of ascertaining whether 
‘ i) 
i they would go sthead with any portion of this plan? i 
ye) 3 te 
5 A 
a A Yes, sir. . 
RN: 
. Q a3 it you who suggested the addition of “ot 
wa 
7 


five CCS representatives as members of the Board of 


: Directors of Halliwell? 

9 A No, I dou*t think so. 

10 | Q Whose suggestion was that? 

1 A I have ao present recoliection of 12 but I don’t 


12 think it was I, 


seme Como waetescmmritoas 


| : 
, 
a 


Mr. Cordon. «7a Me € o2en tryinty, during some 


Q 


of the prior dopesittone. co tscertaia «wacse initials 7 


these (indieatins) night he. Sould yeu zip us in thar ‘y 


regard. On the pege there (incicating) teerc are certain «- 


MR. AKELS: Exeusc “ec juse 2 runt, before 


you answer that, 


-- notations and -- 


Q 


MR. AKERS: Can you step outsijte a minute, 


(Whereupon, Mr. Aiers anc Mr, uyen left the 


hearing room.) 


MR. DICKEY: Lec the reecrd tn2v7 that Mr. 


Lyon aod Mr. Akers left the hecrin: coom, 


“R. LOTTERMAN: %¢ think ¢e can have a recess. 
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(Whereupon, & brief recess was teken.) 
BY MR, LOTTERMAN: 
Q I think when we suspended momentarily I asked 
Mr. Gordon whether he could recognize any of the hand- 
writing which appears on the last page. 
A I am sorry, I canrot identify aay of the writing. 


Ram: a * . 
Q Now, at that time, was it decided that, upon 


the consummation of the refirancing contemolated by this 


memorandum, the overall] active management of the 
program would come under the segis of CCS? 
A Not really. It was @ toint operation, 

Q Let. we eall your particular attention to the 
following sentence contained jr Page 3 of Plaintif£'s 
Exhibit 100: 

“Overall active incatgemen: of <he program 
will come under CCS aegis and the man responsible for 
this operation will be Thomas J. Kennedy, Jr." 

Was that statement sccurate and correct? 

Not that I know of. 


Q De you know who the author is of this state- 


No you know who the author of this memorandum 


Gord m 
No. 
Q Would you go througa this nemorcndum, if you 
will, and point out any other ijnaceuractes that vou find 


therein? 


| 
A I don't know what Ke is talking shout, 


MR. AKERS: I am going to object co that 2rTo~ 
cedure. If you want to esk whetier perticular 
things, in fact, occurred, use the memorandum as a 
basis and go right ahead, 

MR, LOTTERMAN: I am <frai:-} I will have to 
stop here, 

Q Here is 2 mecocendin which records a con- 
ference between Mr. Cordon. Hermar Kelier, Walter Knorr 
and Thomas Kennedy, end wes prepared by one of those 
gentlemen, 

MR. AKERS: TI am sorry; that has riot been 
established, 

No. 

Q Let we see. Let's find out. 

Do you recali a conference betvecn yourself, 

Mr. Herman Keller. tix, Walter Knovr, Mr. Thomes Kennedy 
in th: early part of May 1961? 
A I heve no present recollection. 


Q With regard to the vrovosed refingacing of 


Gordon 


[I have no present recoliection of it at all. 


| Consolidated Halliwell? 
i 
| 


| Q When you conferrec with any of these gentlemen 
| in connection with any aspect of Halliweil’s operation, 
| did you customarily have a secretary present for the 
purpose of recording the substance of your discussion? 
A NO. 
Q Have you geen this memorandum, Plaintiff's 
Exhibit 100, prior to today? 
A Yes. 
Q When did you sa2 ‘it? 
A 4A day or so ago in the cffice of Sullivan & 
Grome il. 
Q Was that the fivsc time yeu had geen it, 
Mr. Gordon? 
A It is the first time I have or have any recollec- 
tion of ever having seen it. 
Q Were you informed chat this cawe from the 
files of Continental? 
Mo. 
Do you aave any idee of where 1c came from? 
Ko. 
Q Do you have any idea of how it came into the 


possession of Sullivan & Cromwe11l7 


Goraon 


MR, AKERS: We atte not denying that it was 


produced but that is not the question you asked, 


Mr. Lotterman, 
MR, LOTTERMAN: We are getting to that. 

Q Did you ascertain how it came into the pos- 
session of Sullivan & Cromwell? 
A No. 

Q Did you ascertain where it had been before 
it came into their poeses3i.on? 
A No. 

Q Did you ascertain who in Continental pro- 
duced that memorandum and -- 
A No. 

Q Did you attempt to asceri:ain where in the 
files of Continentel thr t memorandum reeided? 
A No. 

Q Did you make any attempt to ascertain wno 
the author of this memorandum was? 
A No, 

Q Were you shown the testimony cf Mr. Kennedy 
in connection with this memorandum? 
A No. I was given a transcript of Mt. Kennedy's 


’ 


teatimony and I think I browsed through some part of it 
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but I don't cemember the testimony cenacerning that par- 
ticular thing. 

Q Were you told by anybody what Mir. Kennedy had 
testified to in connection with this zentence which I 
read to you a few minutes ago? 

A Yes. 

Q Were you shown the testimony of Mr. Kelle? 
A No, I was given a trenscript of Mr. Keller's tes- 
timony but I don't think I heve had « chance to go 
through it. 

Q Were you told waat Mr. Keller hed answered 
when hls attention was called to that sentence? 


A No. 


Q Have you ary way of explaining. as president 


of Continental, now thie memorandum came into being? 
A No. 

Q Have you any way of explainiag how the sen- 
tence came into being which I just read to you a few 

| minutes ago? 

& No. 

Q I am going to ask you a fact: 

Pid or did not the overali wanagement of the 

program come under CCS aegis? 


A Ite did not. 


50.460 LO8 
Q I am going to ask vou as a matter of fact, 
was the man responsible for chat operation, Thomas J. 
Kennedy? 
A Fle was-not, 
Q Now, what was Mr, Kennedy's responsibility 
in connection with Halliwell and the Sedrer mine? 
MR, AKERS: [f£ any, and during what period. 
MR. LOTTERMAN: i will secepc that addition 
to the question, 


MR, AKERS: You are talkins of 1961 or «~- 


Q From the beginning of Mr. Kennedy's contact 


with the mine untii. the end, if you can tell us? 
A Mx. Kennedy care to uc essentially as a metal 
trader. He had .0 experienc: in mine operation but he 
hed a large acqvuaintanceship among people in the mining 
field and was brought in to assist us in copper procure- 
ment for Hatfield's business. When the Sedren matter 
was first presentea by Mx. Harris, Sedren- Halliwell, 
Mr. Kennedy was involved in discussing the market aspects 
of the situation and the availability of other sources of 
copper and the generel considerations to copper procure~ 
ment programs aod fror that he became more knowledgeable. 
He worked with Mr. Krueger at C.J.1.C. He worked 


wich Mr, Tower, who Mr. Krueger recommended at Continenta), 


r 
| 
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one of the outstanding mining ongineexe ef the day, and 
Mr. Kennedy was essentially the equivalent of what I 
would call a cowmercial liaisnn man. He was responsible 
for knowing generslly what was going on with the 
Haitian govecnwent: and genezaily going on with the 
copper conditions in the couatvy and che wor.d. He was 
supposed to keep au covrent with the project but manage~ 
ment of che mine wag strictly none of his business. 


Q Who on behalf of CCS supervised ‘he manage- 


went of its relationship with Haliiwell and Sedren? 


A The mining operation? 
MR. ARERS: Wil) you read the question 
please. 
Last pending quescien read. } 
A Is that che question you asked we? I don't know 
what you mean by “relationship”. You mean the conduct 
of the operation of the mine? 

9 No, I’m talking about the conduct of the 
existing operation and relationship between Continental 
and Halliwell. 

M&. DXCKEY: Now, thet is different from the 
oxiginal question. 


MR. LOTTERMAN: I chink it is exactly the 


L10 
9 Let me see if i cen oxplain it, «ct least for 
the purpose of clarification, 

Theve was @ relationshin between Continental 
and Halliwell im connection with financing. There was & 
relationship between Concineniist and Hailiwell in con- 
nection with the existence of the 1959 contract. There 
wag a relationship between Continental and Halliwell in 
corpnecttion with a refinaneins program, There were vari~- 
ous aspects of the relationship between Continencel and 
Ha: Liwell. 

Oicher chan che more operat’on o¢ the mine, 
altbough the opexation of the une did jato and 
wos 4 factor in chet relacionship, whe: i =n esking you, 
Mr. Cordon, was wi> in Concticenta. exec ced any degree 
of supervision over that relationship . 1) of ite 
facets? 


A Well, the word gupervisicn is a word that © cannot cope 


with at this point. The policymasing parca ef the rela- 


tionship, that is the uitimace long veuge basic decisions 
always ended up somewhere in m; periphery. Tbere were no 
major decisfione wade effecting the relitionship between 
Ralliwetll and Sentinental of whic: I was sot a part put 
4£ you are talking about supervision ov a daily basis, 


there wasn't really any. 


Gordon 

Q Well, these came a time, did there not, when 
the signatories upon the bank account ot Halliwell be- 
came Continental people? 

A Sure, that was purely administrative. You had a 
very, very simple thing to bear in mind. The president 
of Halliwell was Mr. Cooper, Harry Harris’ brother-in- 
law; the vice president, Mr. Graetz, was Mr. Harry Harris' 
colleague or cali him anything you want tc; Hariy Harris was a 
close friend of Bud Right's, che lawyexs for Halliwell, 
were non-Continental people. ‘the accourcants for Halli- 
well were non-Sontinental ceeple. The purchasing agent 
for Halliwell were non-Continenteal veopie. 

Somebody had to be responsible to be cure that 
when commitments occurred that there were fumig evaile 
able to meet them, Continence) performe 4a bookkeeping, 
administrative function of trying to keep tue money to-~ 
gether co that if, as and when these various officers of 
Halliwell and Sedren did things there would te money 
available. This was merely a cash flow proposition but 

| that was the sum total of Continental's control quote- 
' unqgucte over funds. 


Q Tell me why it was that “control” over its 


! 


‘own funds did not remain in Halliweil'’s hends? 


| 4 They had no organization to handle it. This was 
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a losing proposition, It cost us thousands and chousands 
of dollars to maintain a bookkeeping situation in these 
things. This was a very nice favor for Hailiwell to be 
relieved of overhead and personnel anc space and worrying 
about bank balances and so forth and so on. it was a 
very nice convenience fox them. 

Q And who suggested for the very first time 
that that be done by Continental? 


A Zean’t tell you that. i don’t know woo suggested 


it for the very first time. 


Q } xe you neat how the suggestion ercse, how 
it .ame to your attention for your approval? 

A That suggestion dida't come to my ettention for my 
approval; chat suggestion evolved out of the natural need 
of the situation. Senebody had to keep records. If you 
ordered a motor and you are going to have iv pay for it 

on January 14, 3cmebody had to make arrengexcits for money 
to be available on January 14. 

Q Tell we this, Mr. Gordon, before a motor wes 
ordered, was it necessary for the Halliwell people to 
obtain the consent of Continentai to order that motor? 

A Certainly not, except only in one case. Tf the sum 
total of their orders was to exceed the viadle cash that 


would be available to meet the commitments Welter Knorr 


worden 
or somebody in the Continental bookkeeping department 
would get hold of Mr. Cooper or Mr. Graetz and tell hin 
you can't do this now, that you have to postpone this 
for thirty or sixty days until funds would be available. 


The Continental function was merely a cash flow function; 


without it, it would have been chaos. 


Q Now, this took effect when, do you recall? 
MR, AKERS; "This" referring to? 
MR, LOTTERMAN: To the change of signatories 
upon the bank accounts of Halliwell. 
No, I don’t know. 
Q Now, very briefly, Mr. Gordon, Paragraph 1, 


Plaintiff's Exhibit 100, wes that done? 
A Yes. 

( Paragraph 2 of Plaintiff's Exhibit 100 for 
identification, was that done? 
A I don't know. 

Q You don't know, aa a director of Halliwell 
at the time, whether or not that wes carried out? 
A I don't know -- there was a mortgage but 1 don't 
know whether these were the terms. 

Q Okay. Look at Paragraph 2. 

Yes. 


Q Was thet effected? 


Gordon 


Paragraph 4. Did that come into being? 


Q Paragraph 5, Did that come into being? 

I don't think so. Although T an aot certain, I 
just don't think so. 

Q Paragraph 67 

I don’t know. 

Q Who would know? 

The lawyers who nandled the cloviny. 

Q Who were the lawyers who hauiled the closing? 

I couldn't teii you that now. 

Q Was Gordon, Brady. Caffrev & Keiler invoived 
in that closing? 


A I would expect they would be. ‘hey should be repre- 


senting Continental in it but I can't tell you. I don’t 


know. 

Q Paragraph 7% 

I don’t know but I believe so. 

Q Paragraph 8? 
A Again, I believe so. I dou't know. You have to go 
to the lawyers that handled the ciosing. 

Q Paragraph 97 


Again, I have no personal knowledge. 


Q Now, the material under the caption "ccs", 
were those consents Actually cbtained? 
A Yes. 

Q The material under the neadiny of "ICA", 
was that done? 

A I don't believe so but I don’t know. 

Q Now, the material under the heading "Proposed 
transactions between National Outlook and Consolidated 
Mogul", was that effected? 

A I haven't the slightest idea. 

Q Were you still connected with National Out- 
look at that time? 

A I don't know whether these detai'.s ware taken care 
of. The lawye:s woo handled the closlag wouis be able 
to tell you. 

Q The makeup of che Boucd of Directors with 
the five gentlemen named therein, ail five being CCS 
representatives elected to che Board of Haliiwell -- 

A They were not CCS representatives, Harry Harris 
was not a CCS representative. He wes i member of the 
Board representing his own interests aud in reiation 
with Bud Knight and other related companies. 


Q The words "five of whom will be CCS repre~ 


sentatives", you say is incorrect? 
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I don't know. 
Q As far as Harry Herris ts concerned? 


A I don’t know who dictated this memorandum and I did 


|| not regard it as binding upon Continental but I can tell 


you ag far as Hacry Harris wes conceried, Mr. Harris 
wore three hats. He wore his Helliweil nat because he 
had a big stock interest in ic. He wore his Nacional 
Qutlook hat and then his smallost hat was the Contin- 
ental hat go I did not terord him ag vepresenting Con- 
tinental on che Halliweil Loard. 

Q For how Long @ pericd of time orlor to May 
3, 1961 had Mr. karris beer © member cf tho Board of 
Directors of Continental? 

A Many years. 

Q , Row, the reference to Mr. Kuigat and Mr. 
Graetz, as representing Nationa Outisck Corporation 
and the bondholders, was that correct? 

A I don’t know where Mr. Knight comes ir. as repre- 
senting National Outlook. I don't thirk chet is correct. 

Q What about the bondholders? 
by lt don't think that is cervect at sli rut I don't 
inow where it comes from. 

Q These gentlemen appearing cnder the words, 


"remaining mewbers of the Roard will consist of --" did 


SOre Gi 


C 


they remain on the Board of Ni rectors? 


A I have no cecollectiva of it at ali. 


a 


Q Now, in connection with the refineacing of 
Halliwell, was asy special fuaction assigned to Mr. 
George Tower? 

& Shortly after the refinesncing was ,corpiete, the 
Halliwell Board jJeiegated to Mr. Tower the direction of 
the mining operaiions. 

Q Nov, oriox to thai: time, 36 £ wniderstood 
thet, and if f ani wrong, eerrect me, “G. Tower had been 
paid aa a soasultiant by Cont7uertal. Was shere any 
chenge ta thst: a xeéugement afte Me. Tower neq been 
authorized by <b: Goard of Hailivell to suservise the 
dixzeviou of thre 
A I can’: cezzify os to ties. There was a point in 
time at whieh ifc. Towar‘'s comiensatics w23 shared bee 
tween Continental and Hallivell. I can*: know exactly 


when that became a fact. I don't think it was fifty-fifty 


either but £ an not sure, 


Q Let me show you, lic. Gordon, the minutes of 
the board of Directors mesting cf June 20, 1961 and the 
references contained therein under th: heading -~ 


A Record of witich semoany? 


497 a creme 
Q Maili-vell. ne 
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and this is what this is saying but there were many 
errors and misrepresentations and misconceptions and 
mistakes in the design of the mine. This is what we 
have been saying right along. 

To specificeily say i remember this being said at 


this particular date, as distinguished from scme other 


day, no, IL have no present recoliectioa of it. 


Q Let me ask you this, Mr. Gordoa. 

In connection with the refinancing to which 
you adverted a little while ugo -- 
A Yes. 

Q That refinancing was effected or sponsored 
by Continental -- 
A Yes. 

0 -- as a means of ecquiring & controlled 
source for a substantial part of its copper requirements, 
was it not? 

A We had thet. This was done to try to preserve & 
very weak situation and try to keep it and try to improve 
it. 

Q And it was not done for the purpose of acquir- 
ing @ controlled source for @ substantial part of your 
copper supply? 

A We already had it. We had the 1959 contract. We 
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already had the contract under whic! * 5 company was required 
to deliver 80 million pounds of coppe-. We already hed 
that commitment. 

Q And you feel you needed nothing more? 

A Of course we had an interest in trying to see that 
the company would function, yes. Financialiy and tech- 
nically and administratively, it needed assistance. 

Q Let me call yar attention so che minutes 
of the meeting of the Board of Directors of Continental 
held on May 25, 1961 and ask you whether o< not those 
excerpts of the minutes correctly set fort what tran- 
aspired before the Boird of Directors o6 shat day? 

A 1961? 

Q Yes. 

A I have no reeollection of these things. They are 
not attributed to me. 

Q Weil, whether they were attributed to you 


or not -- 


A I have no personal recollection, no present recol- 


lection of them being stated. 
Q Well, perhaps you can help uc. 
I would iike to. 
Q The following sentence which appears in those 


minutes: 


Gorcon 
‘rhe following report was made on the pro~ 
posed transactions to be consummated by che company in 
conjunction with Halliwell and its subsidiary, Sedren 
S.A. looking towerd the acquisition by the company of 
a controiled scurce for a substantiai part of its copper 
cequiremencs. ™ 
Car you explain thai: sentence to me, Mr. 
Gordou? 
A Gertainly. 
Q Go abead. 
A We are inp the wire and «able businese and copper 
is an essential ingved ent «uc wo wanted to aeve @ con- 
trolled source of copper if we could ec ore. 
Q I thought vor sai¢ you had suck 2 controlled 
zource of coppex even prior to the cor sition cf the 
financing trersac¢ion. 


A I repeat that. We had a coutrac’. which we antici~ 


pated would be honored if the covpany was capable of 


honoring it. 

Q And is that what this sentence refers to? 
A I don't knew who made this statement but IT am say- 
ing to you thit having a contract co sec 8C aillion 
pounds of copper vith a company that can't perform is 


not the equivalent of a controlled source of copper. 


Goraon 
Q Now. it says, "for a substantial part of its 
copper requizements." 

Yow much of the copper requirements of Con- 
tinental had been envisioned as being supplied by Sedren 
in terms of percentage? 

MR. AKERS: May we review thos: minutes 

again? 

MR, LOTTERMAN: Sure. 

(Continuing) May i have that question? 

(Last. pending question reac.) 

A Well, { nave no independent recollection of that 
right now. {it depends on many factors: Wailiwell's 
actual production rate; Continental's volume of business 
-~ maybe the area of twenty-five percent to a third. 


Q Now, in these minutes you report, and I 


whe 


quote: 
“o- latest underground exploration indicates 


a@ reduction in proven reserves of from twelve million to four- 


b teen million pounds." That is a fact, is it not? 


MR. AKERS: I do not understand the question. 
Is it a fact that it is reported in the minutes? 
MR. LOTTERMAN: Yes, that was reported at 
the meeting. 


i have no present recollection of whether it was 
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or wasn’t. You asked me before that if Mr. Keller tes- 
tified that this is what transpired and he would cer- 
tify to this, whether I would have any di3agreement but 
I still have no recollection that this transpired. 
Q Perhaps you can help us. These minutes 
stcte as follows: 

‘Me. Gordon ceviewed for the 30rd --" and 
there are certain references and then we come to this, 
"ae the profits to be realized over tae next three to 
five years." 

@L1Li you be good cnough to tell us, 1% you 
can remember, whet you infexned the Dcara of Directors 
of the profits tc be reaiized from the progosed trans~ 
action with Halliwell over the acxt three tc five years? 


A I have no independent recollection of what [I in- 


formed the Board at that tine. 


Q It further says: 
“In addition, the possibilities inherent in 
further successful development, are enormous," 
What were those possibilities and why were 
they deemed to be enormous? 
A The only possibility thet I could think of to 
which that could have any reference would oe if addi- 


tional ore were developed reasonably quickly and at a 


Gordon 
reasonable cost. 

Q Did you have, by this time, any indication 
from Mr. Tower that such 2 possibility was @ real possi- 
“LLity? 

MR. AKERS: May I hear thac question again. 
(Last pending question read.) 
A I have no recollection of it. I have no recollec- 
tion of any report from Mr. Tower now but: you have re- 
ports from Mr. Tower. You showed then co me, They show 
you waat he said. 

Q Tt am asking you ££ you have any recoliection? 

The answer is no, {I do not. 

Q In May of 1961, did you have any concern 


that the proven oce reserves of the Sedren mine, as then 


established by Mr. Tower, would yleld tac 60 miliion 


pounds set forth in the 1959 contract? 
A Let me understand the question. 

Q Was there any question in your mind, in ~_ 

of 1961, based upon the reports that you were receiving 

from Mr. Tower whether the Sedren mine could produce 

the 80 million pounds specified in the 195° contract? 

A I believed that Sedren could produce the 80 million 


pounds there but there were factors that had tc be 


taken into account; price of copper, mining, costs, avail- 
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| ability of water an ail. the cther factovn vhieh go into 
| any other business consideration. 

Q Well, if the 80 miliion pounds of ore were 
not in the mine, no matter what the other cactors may 
have been, they could not have been produced, could they? 
A Is that an *ssumption you are making? 

Q Il am asking you was there any such possibility 
communicated to you by Mr. Tower in any of his studies cf 
the mine that: the ore reserves simply would not permit the 
production of 20 willion pounds? 

A ¥ have ao present recoliection of iix. Tower ever 
having said that to me ov rendered a sepor:: to hat 
effect. The best recoilection is thai: Mz. Tcwer's reports 
were alvays keyed into the econowics. 

Q Weren't they likewise keyed inio the amount 
of ore reserves? 

A Of couxse, but that is @ faccor of economics. 

Q You told us, I think, a little while before, 
perhaps in the course of the morning's session that 
after Mr. Tower came into the picture he found caat the 
eatimated ore reserve in the Weber Report hed been highly 
oxapgerated? 


A I didn't use the words “highly exaggerated". He 


said, "exaggerated." I said, “substantially exaggerated.” 
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Q Isn'e it a feet chat the ore <eserves after 
investigation continued to diminish? 

MR. AKERS: I think we get fato a problem 
that we had in the past, lr. Lotterman that, first 
of all, estimates being changed froin one person to 
another are not the same thing of cre reserves 
diminishing and we, secondly, talk avout diminish-~ 


Pan ore reserves, have to define proven reserves. 


Bel Let's take it that way. 
As a iii of the Roard of Directors of 
Ha 


Lliwell, did it come to your attention fcmn the studies 
| that the Board was receiving chat the estimated proven 
ore reserves were consiantiy being revised downward? 


A No, I nave ue recollection of chat at all. 


Q Are you famiiiler wich the enuual reports of 


A I have no recollection of them, no. 


| 
| 
| Hailiwell from and after 19617 


Q Were you fumiliar with them at the time they 


| 

| were issued? 
| A L believe I was. 

| Q Before, and it ig rether Late now, but be- 
) fore we start with a reference to or an examination of 


the annual reports of Halliwell. do you nave any recolicc- 


tion of the fact that the Board of Directors of Halliwell 
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were being apprised from time to cime that the estimated 
proven ore reserves at the Secron mine was being reduced 
downward? 


AKERS: I object to the form cf the ques- 


THE WETNESS: Yo rou want ne io answer? 

MR. AKERS: You cen answer. if you can. 
A I have ro present recoilection of the reports of 
the nature that yeu sre caiking about, but it 4s confus- 
ing unless you tali: about sewi-proyen reserves being 
converted to preven, as distfoguished Sxsom c fixed 
amount of proven ove bedics which is exhausted when you 
mine it out. Is ii: replaccd by a larger proven ore re=- 
serve anc when the scmieproven ere becomer proven, does 
that category now move up? 

I don’t know sow to answer your <ucstion except to 

refer you to the r:port itseif which ecsvers the entire 


subject matter becfcuge I have ao personal. recotlection 


of what {a in those reports now. 


Q L.i's see if we can approach Li this way, 
Mr. Gordon. 
Was the mat:tter of proven ore reserves 2 sub- 
ject of consideration by the Board of Directors of Halli- 


well from time to time during the operation of the mine? 


cordon 


operation of the property. 


Q Can you teli us whether or not éc any time 


before the expiration of the 1959 contract by its terms, 
any suggestion was wade that there be a modification 
of the Continental contract of 1959 for the purpose of 
relieving Halliwell of the obligation to supply 80 
million pounds of wire bar? 
i MR. AKERS ~ Gould we have that question 
agein, please. 

(Last pending question read.) 

MR, AKERS: I object to the form of the ques- 
tion and I «igo ask, when you say, “any suggestion” 
are you referring to Yaliiweil's Board ox referring 
to anyone? 

MR. LOTTERMAN: I am referring to Halliweil's 
Board or any member thereof. 

MR. DICKEY: What dete do you have in mind 
or event are you referring to that wouid terminate 
the 1959 agizeement? 

MR, LOTTERMAN: By its terms. it was a five 
year contract. 

MR. DICKEY: You are asking a legal question 
now, I guess. 


MR. LOTTERMAN: i aw now askim whether there 


Gordon 


was any discussion of the matter. 
MR. AKERS: I guess the point which has to 
be made is that the contract did rot automatically, 
by its terms, expixe. Now, if you ere referring -- 
MR. LOTTERMAN: It expired automatically dy 
its terms, unless one of the parties ete:ted to continue 
without there baing an obligation to do so. 


MR. AVERS: Off the recore, 


(Discussion held off the vecore.) 


I have no present independent reeolleecion of it. 


t can't say thet it was cy wasn’t. I have no indepen- 
dent recollection of a specific event in which this ques- 
cfon was brought up 

Q Now, prior to jun: of 1964, were there any 
discussions by anv of the Halliweil dixectors or per- 
sonnel with you with regard to the ecireumstance which 
would arise upon the expiration of the 1959 contract? 

MR. AKERS: Objection as to form. 

Q ~- Whether or not there would be 3 renewai 
of the contract, an extension of the contraci:, a modifica- 
tion of the contract or what have you? 
A i have no specific recollection of auch a conversa~ 
tion. 


By June of 1964, it is a fact, is it not, 


Gordon 


| that 80 million pounds of wire bar had not been supplied -~- 
i 


A That is correct. 
Q -- by Halliwell to Continental? 
That is correct. 
MR. “LOTTERMAN: Off the record, 
(Discussion held off the record.) 


(Whereupon, at 4:15 p.m. the above examina- 


tion was adjourned, as above-stated.) 


oe Mortimor S$. Gordon 


Subscribed and sworn to 
before me this. 


day of 
19 
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reference to some tilings that oecurred yesterday. 

As a prefaes to youc question to Mr. cordon, 
with respect to Plaintizé's Exhi sit 19C, You 
stated that you have been attempring cc <ind out 
the author of the initieis and the writing on that 
paper, whieh you sai¢ vou had bea 
tyat in the off-the-record e 
cnet you had an answer to it anc gtd suggest that 

3 deposition on Pezes 08 and 89 
there was an angwer., 
L.. TOTTERMAN: .Weet was chat? 

MR. AKERS: The anewer was that Mr. Xeliar 
Llenti£i ec 

I newt a0 douve that wan ¢n ovnecsight. 
does not fielp in aghtng Mr. Goreon chat que zi: 
éa¢ J have taken this opportuni; to courecé: ts 
However, it ought to have been done at: the <ime 
the question was raised. 

MR. LOTTZRMAN: No objection. 


DIRECT EXAMINAT?ON (Continued) 


BY MR, LOTTERMA?’: 


c There are certain cAcs anc ands teat I would 
like to clean up with you, Mr. Gerden, in sonnection with 


tne Héllivell refinaneing of 1961. As part cf that re- 


financing, Mogui surrendevec, did it not, its contrac: 
aS a manager consultant and selling azent fo1: Halliweil, 
is that correct? 
A That is my understandinz, yes. 

‘a Ang thac is reflected in the minutes of the 
Board of Directors of Hailiweit, dated May 2. 1961, and 
EF eall your particular attencion cc toe material under 
Paragraph 5 thereof, and I am taiking about tae seecnd 
Paragraph under Number 5. 
bs Yes, correct. 


Q Now, es part of chat finareing it was agreed, 


| 


Wag it not, that there would S- an inexvease ln che numer 
of Hoiliweli, is chat co:.rect? 


mo pzesent recollection of iu but I believe 


es) And was it not alec agree” 
Continental would nominate five men! 
Directors of Halliwell? 
i have no present recollection of §:: 
lieve that wag so. 


( Now, let we eail your atteation, if 


+ A = REE NS EN: HA a OC EEN NNR lstanacenteestte 
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tO a gucceeting paragraph of the minu-er of che 


meeting which constitute the poregraph begiaainag with 


ne earner aaa 


t@e words, "Further discussion foliowced --" “s that 


. 


=: 


correct? 


And tne pylawe of wane compary subsequcat ly 

were actually amended to provide for a Boacd of Dix 
tors of eleven members, is rhut correct? 
A I have no present recolt..ction of Lt wt L belsewe 
it was so. 

Q Now, sir, who selected the five rominces of 
Continental to serve on the Halliweil Seardé 
& I do not recall. 

Q You were one of thrse who vere srleecead co 
represent Contine::cal on che card of 2slitw tL? 
& Yes. 


Horry Herris? 


Acthur Wheeler? 


Now. vase it you, as the chlef executive 


officer of Continentai, who selected tos: neminees? 


MR. AKERS: Objection to tue question. 


Gordan 
has bean a3bed and answevea. 
THE WETNESS: Snail. TL ansvers 
Mk. AGERS: Yes. 
A 1 have no vresent recoliection whether I did it 
alone and LI doen't think I did. i beliewe it was done 
by the Board, 

Q Do you have any present recollection of au 
meeting of the Board of Directors of Contjnental “ovr 
the purpose of seiccting tbe five Continenta: nominees 
who weuld serve ov the Hatliweil Boarc? 


ne No. 


it ves elso provided thai: tue ceberture 


S 


noldevs would nominete two dircetcovs «fF the Hakiiwer’ 


Roard., one to ve nominated by Venional Outiost 


co be nominated by Mogul. 2 you trewhl “Ac 
was @ nominee of National Ovticok Corroranion®? 
A Do I veeall it now? 


Q Yes, 


0 Do you recall that ke did serve upon 
Board cf Directors of Kaliiwelit? 
4 t have no present recollection of it but I 


he did. 


s) Who was he representing, cccording to th 
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Q Ys it correct thet soon etter or shortly 
efter the courlezion of tas retinaneing fe OOl the 
firm which ir. Williston vas associated with became 
general counsei to Halliweii in plac. and stead of che 
Ciglen firn which represented it befox:? 


A i have no present recoile i tty 


ie 


Now, in che 


minutes of rhe Beara of Directors 
meeting to which 1 caéiled you. attention « few minu-es 
ago, a meeting of May 2, 1961. © the otfies of 
Gordon, Brady, Caffrey é Heller, E find the following 
note under the caption, “Supplemental indsnirre™ whicl: 
reads as follows: 

"Ypon motion reguierly made a ceconded, (Mr. H.W. 
Knight, Jr.) disciosed his interest as o fFicer, director and 
snareholder ot Mogu3., a principal holier 
and refrained from voi:ing." 


Ro you recall that? 


Tir also goee on to say cha: Messrs. A.U. Graetz. 
H. Harris and Morctimor 5S. Gordon discloses Ghote in- 
terest as officers, dixectors ane. sharencide?s os 
Nationa? Outlook Corporation, another principal holder of 
debentures anc refrained frrom vorinug.” Do you vecal). 


that 7 


Cordot: 
No, sir. ii 
Q Was it a policy of yours, in connection with 
the affairs of Halliwell, to refrain from voting upon 


any matter coming before the Halliwell Boaxd which in- 


volved s company in which you had an iaterest, in which 


you were an officer or shareholder? 


A No, it was no policy. 

Q Can you explain to us way yeu vefrained from 
voting at that time? 

A No, L have no recolicction of why I cid at thet 
time. 

G I cal} your attention, Mr. Gordon, to the 
minutes of the mecting of the Zoard of Lirccters or 
Halliweil beld on June 20, 196) at the Chefeau 
Frontenac Hotel, Quebec City, Quebec aud wore partic~ 
ularly to thet portion of the minutes underneath the 
caption “Sedren S.A.", end I quote: 

"Messrs. Harry Harris and ifortimor S. Gordon, 
disclosing that they were officers, directors and share- 
holders of Continental Copper & Steel industries, Inc. 
and refraining from voting." 

Do you recall tnat circumstance? 

No, I do not. 


Q Do you remember any occasion while you were 
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serving, on the Board of Directors of Haliiweli when you 
refrained from voting becuse you were an officer, 
director or shareholder of Continental Copper & Steel 
Industries, Inc.? 
A Do I have any present recollection? 

Q Yes. 

No. 


Of any occasion at all? 


Q Are we to understand that at the present 


moment, as you sit kere now, you do not. recall any occa- 


gion while you were sitting as a member of the Board of 


Directors of Haliiwell that you refrained from voting 
becauge you were an officer and director elcher of Cor- 
tinental Coppex or National, Outlook? 
A Now, let me understand your questior. 

Are you pinpointing it as to 4 epecific time and 
place? 

Q Any time or piace. 
A I have no specific recollection of any particular 
{ncident of thet nature but I do recall that on occasion 
i did not so vote. 

Q Have you any explanation whatsoever for your 


action in refraining from voting on the occasions to 


Gordon 
which I have just called your attenticn? 
A None. 

Q I now call your etcention to the same minutes 
of the meeting, when upon another resciut ‘on of the Board 
of Directors, it is provided, under the heading, "Supple- 
mental indenture" that Messrs. A.H. Graetz, Harry Harris 
and Mortimor 8. Gordon, disclosing their interest as 
officers, directors and sharehoiders cf National Outlook 
Corporation, a principal holder of debenture, refrained 
from voting. 

Can you explain that notation’ 

There is nothing to explain, I just didn’t vote. 

Q Can you tell us why you didn'’i: vote? 

A Not particularily. There is no ~~ 1 fave no partic- 
ular present recollection as to why f didn’t vote on a 
resolution ai that particular time. 

Q Whether you have 2 present reccilection of 
| why you aid or did xet vote oa < resoiution, do you nave 


"any present recoliection of any reason which would have 


| 4mpelled you to refrain from voting? 


| A No. 
Q Would the circumstance chat vou were an 
| officer, director or shareholder of Netional Outlook 


Corporation constitute a reason at thar time why you 
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refrained from voting? 
A it could have. 

0 Would the circumstance that you were 4n 
officer, director and sharcholder of CCS coustirute @ 
reason at that time why you refrained from voting? 

A I have no recollection but it mighe have been. 

Q Weil, anything wight have been. Ia that 

the best answer that you can give us 4t the present time 


as to why these minutes record the fact of your dis~ 


closure and your xetraintiag from voting? 


A T can't tell you why the ites disclose what they 
do and I can only teli you why -- I cea only tei. you 
that £ have no precent recollection of heviag 2 partic~ 
wiar reason for deing what < did. I have so recollection 
of it. 

Q Now, < call your attention te the ainutes of 
the meeting of the Board of Directors of (onasclidaced 
Halliwell Mines. fimited, held on August 10, 1961 at the 
offices of Gordon, Brady, Caflrey & Keller, and under- 
neath the inscription, "Adoption of minutes”, 1 call 
your specific attentio: to the languegs ©s fo'.lows: 

"Tt was duly resolved that the minutes of 
the meetingsof the Board of Directors held on june 20, 


1961, as corrected, be and the same are hereby approved 
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and adopted. Messrs. Mortimor 5. Gordon, Harry Harris, 
Arthur Wheeler and Samuel Ungerleider disclosed that 
they were directocs and sharekoiders «/ Continental 
Gopper & Steel industries, Inc. which company was interested 


tn certain transactions approved at the meetings heid 


on June 20, 1961, anc accordingly refrained from voting 


on the foregoing motion." 

Do you recall that circumstance? 
ri No, % have no present recollection of 14: but I de 
noc contest whet the minutes say. 

Q Now, before any meeting of the Board ef 
Directors of Haliiwell, any of the ones to witien 1 have 
just cajlied your attention, did you consult with counsel 
for Halliwell for the purpose of determining whether o7 
not you we qualified to vote upon any matter effecti.ag 
Falliwelt 
A L have no reccilection of any such sonsultation. 

g Can you give us any explanation whatsoever 
of any of the reagona with led to your decision a3 re- 
ported in these minutes to refrain from voting: from 
time to time in connection with matters effecting ccs 
and/or National Outlosk? 

a I have no present recollection of it other than 


to sav it was my preference at the tine. 
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Q Merely a matter of a personal preference? 

Yes, a matter of personal preference. 

Q Were you advised by Mr. Harris when he did 
the same thing ia refraining from voting oi! the reasons 
why he was doing so? 

A No, sir. 

Q Were you advised by Mr. Wheelex of the 

reasons why he was doing so? 


A No, sir. 


Q Were you advised by Mr. Ungerleider of the 


reasons why he was doing so? 
A No, sir. 

Q Prior to any meeting of the Board of Direc- 
tors of Halliwell a: which you kuew that a matter was 
going to arise which involved Halliwell end CCS or 
Halliwell and National Outlook, did you discuss with 
any of the CCS mombers of the Board of Directors of 
Halliweli the fact that they should not vote upon any 
such matter and that they should disclose their inter- 
est in CCS as 4 reason for not voting? 

MR. LYON: At any Board meeting ac ail or 

just this particular meeting in 1961? 

MR, AXERS: May I have that question read 


back? 


Gordon 

(Last pending question read.) 

MR, AKERS: I object to the question with 
respect to the use of the phrase, “of the fact 
that", 

MR. LOTTERMAN: Would you permit Mr. Gordon 


to answer the question? 


Perhaps the reporter should read back the 
que stion. 
(Last pending question reac.) 
A I have no recollection of any such prior conversa- 


' tions. 


Q Mr. Gordon, in connection with the meetings 


of the Board of Directors of Halitwell, after you be- 
came a member of the Board of Directors of Halliwell, 
did you receive, prior to any meeting, an agenda for 
that meeting so that you knew in advaace substantially 
the subject matters that would be covered 2t the meeting? 
A I have no present recollection of having received 
such agendas. 

Q Were you consulted from time to time by the 
president of Haliiwell of the matte~s which would arise 
at a meeting of the Board of Directors subsequent to 


your being advised of that meeting? 
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Q Do you know whether or not there was a sfip- 
ulated period for Board meetings, & regular stipulated 
bi-monthly or monthly period for Board meetings? 
A I don't recall whether we had regular Board meet- 
ings or whether they were called when it appeared as if 


Board action was necessary. 


Q Now, I would like to review witha you briefly 


Mr. Gordon, the situation as it existe¢ after the re- 
financing of 1961 for Halliwel}. had been completed. 

Ac that time Continental had nominated five 
members of the Board of Directors of Halliweil, is that 
correct? 

A Yes. 

Q At that time also Mr. Graets had become a 
member of the Board of Directors of Hailiwell and he 
was not exactly a stranger to Continental? 

A He was an antagonist to Continental. 

Q When did he become an antagonist to Conti- 
nental? 

A I can’t tell you that exactly. 

Q Was he an antagonist to Coatinental from 
his very inception as a director of Halliweli? 

4 2 can‘t recall that. Generally he was antagonistic 


to Continental. 
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interests of CCS? Whaat reasons do you have for that 
statement? 

| A Well. there was a long poricd of bickering and dis~ 
agreeing with Mr. Towos and Mr. Cock as to the operation 
of the property. Re was always highiy eritical. I guess 


it stenmed from the feet that I was critical of, in my 


opinion, bad management in Nacional Outlook, and I think 


cul.s wag more ox less his baeckiash. 


Q Carn you point te any specific jiassanee ia 


ec 2n@otd 


whick le was anteronistte to the interests oF GOS! 
Only the constant bickering and Sighting with Mr. 
Did he, to venr recoilectior takcs any eats 
“he Board of Dizecicrs of daliixeL.,. 
to any vositicas taken by Cont 
MR, LYON: At any cise? 

C Lot*s s@y, ac any ime prior to 12d. 

I have nc present recollection cf it. 

Q Now, let's cuxn to Me. Cocper. i “slak we 
have established ¢he fect that ho was Mx. Harris’ broiher- 
in-lew. 

At anv time prio: so 1964, was Mr. 


antagonistic to the interests of CCE? 


A I would gay that poth Mr. Coocec and Hr. 


Gerdon 1s7 
were completely dominated by Mx. Harris and atc no time 
would they conduct themselves in any way otmer then in 
accord with Mr. Harris’ wishes end the answer to that 
1 would be inclined to give would be, therercre, that 

tn favor of a given progra:, 
they were. 
Q Now, Mr. Feaser Felli. Would you call nin 
antagonistic to the CCS interests on cue Board of Direc- 
tore of He.:i 


4 No, $22 


Now, upen the comvietion of 
; wattes trat wa 


£ 


A llection of wisethe> tney were ox 
weren't, 
« And upon chac completion, vic. Tower csoox 
the position wiich K:, Weber 1ad occupied beiore. so 
far as the Sedren mine was concerned? 
MR. AZERS: I object to the form.¢f tise ques- 
tion. I de pot: know whetner it is <«stzubiishe:| what 
Mx. Yeber's position was or yc what Mr. Tower's 


position wag. 


Q Now, Mr. Weber, prior to the completion of the 


Se eee se ae 
refinancing of Ya 


cor Baliiweit 


mince? 
4 I bave no knowledge of chat. Mz. Veber WES ems 
bloyes oy Mogul and wag porfouring the déustios end resvor- 


eibilities assicasd co 


ea ale 


ee 


————— SS 


£ am speeniacing: “aw. inelude 
Sedren and Haliiee:l, 
ZLPEt 


d.6 you understand 


Haliivel1? 


i, @inee tea) 
Luxegisha aceviees Fir waich thes 
emoloyec br. Webor cord veber acces 
And wher ‘ae Mogui nanagene 
sO wa: Weber's relationship snj 
Sedren mine, is that c 


MR. AKERS: I am going to object co tre 


qwestion, We reviewed the fact yesterday that 


WES not correct or Lf we dtd 


minuces reflect 2 24 Fagen: 
MR. LOTS RRA: 
2 £ Snow you Cee minutes 


of ‘restore of Halliweil on 


GErdor 
move partici Laxviy that portion of the minutes under the 
ception, "George Tower", and aoe you whether that Jdecu- 
eately ceflects the action ceken by the Board of Dires- 
tors of Halliwe).l on that day: 
A fo the best of my recoliecction, 

Q And it was on that day, was 

George Tower was appointed to direct Se 
production organization? 
4 that is correct. 

siate ac that <cimc thet bir. Tower 
“ould be responsible to the Bord of INixecters of Halli - 
wejl fo- the directicn of Sedren's mining pulicies? 
& Yas. 


t Sioa and after “hac date, did Me. 


anything whatsoever co do with the direction of Secien’s 


.dining policles? 
MR. AKERS: I refer you to the minutes oF 
of Directors cf Halliweil of Februas) 

1961 when tr. Weber ves Fired. {i think 2f “sc un- 
necessarv for ua co continue with ches. kinds of 
quesiiorns 

MP. LOTTSRMAN; Ulex, 

Now, upgen the conecunation of 


x 


CCS emerged witn a fixst movtgage upon the 


leaner ec mena 
v 


Le eNO NN LALA NC ANC RCCR NRE ANTM TAC MANIAC AIC AO SIE CE NN GNSS RAIA RATA NACA N NEE AT MOEA: EAA EARNS estab 9 
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* 


cordon 
Sedren property, did it noi? 

Q And in 1961, it is a fact, is it not, that 
Halliwell) was in default under its i959 contract with 
CCS? 

MR, AKERS: Could i hear cret guescion again, 
please. 

(Last pending question read.) 

MR. AKERS: I would abject to the form of the 
question. = think if you specify the nature of the 
netault. 

Q Under the 1959 cortract between Halliwell and 

$, Halliweli was required to cemene2 Zeliveries no 
ary 3.961. at che rate of no 
less than 1,500,009 pourds per calendac month. 

Ac the time of the ecnsummation of the 1%? 

vefinancing, had Halliwel: complied with hat proviacncn 
of the 1959 agreement? 


A Not to the best of wy reco’.lection. 


Q Under the circwnstancres which we lias re- 


viewed for the past several minutes, 13 2% soxcect te 
say that from and aiter the cousummation of che refinan- 
cing of Halliwell, COS was then managirag the Sedrea amine? 


ym. AKERS: JI am going to object to the corm 
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of the question with respect co the preface avout 
the "circumstances ve have revieved." 


MR. LOTTERMAN: Sometimes you make it 


difficult, but. 1, will. try. 


Q Is it correct to sey, upon the concummation 


of the refinancing of Helliweil ia 1961, that CCS nad 
been placed In the position of managing the Sedxen mine? 
A it is not correct. 

Q May I read to you, Mx. Gorden, from the nin- 
utes of the anaual meeting of Continents] Copper held on 
October 26, 1961 which has heictofore »cen marked as 
Pleinciff's Exhibit 105 gor identification, and I read 
from the first paragraph on Paz of these winuts: 

"A seriod of discucsion ensued ducing which 
M:. Gordon. in <esponse te ina iries made by scocknolcare, 
stated that the purpose of the acguisitien of Sedren wes 
to obtein a controlled source cf copper witarut the ex~ 
penditure of great sums for explorecion and Gcvelopmert.” 

In October 1961, wes it correct to say chat 
CCS had ecquired Sedren? 
A T have no recollection of having mace the arccement. 

q jas the statement, as 1 read 1t to you, 2 
cerrect atatement of the facts? 


A No, it was not a correct statement. We never 


GONRGOT 
acquired Sedren. 
Q Can you teil us why it was that such a ef 2tee 
ment wis made, if it was not 2 correct atanemeant o% 
fact3? 
MR. DICKEY: Could we heve tae starement 


back again? 


"A veviod of diseuss‘on en- 
sued durirg which Mr. Gordon, ta reqoonse: to ine 
oulries made by stockholdexs, stated that the pur- 
pose of the acquisition of Sedrei wes to obtain 2 


s 


cortre! lec souzee ox coprer vithouc the expendituve 


of great: cums for exploration ant develosmen:." 
L nelieva you have 2 cory of that, 
MK. AKERS: Not with me. 
sec what you are rer ing, 


Surely (handing). 


These ix the minutes of the annuel meeting 


of Octuher 26, 1961, previously warked Piairclif’s E:- 


hibit 105. 
A Yes -* may I have the queation please, 

Q { think you merely asked toe the 
I do not know if there was a question. 


Okay. 


Gerdon L& 


Q Now. continuins to cad from the paragraph 
which you are exenining, “ir. Cordon"“further stared that 
Sedren is aow a low cost pvoducer and that it is the 
opinion of the Company’s enginears thai: the property was 
not properly msaged prior to the takeover by the Com- 
pany.” 

dow. who were the company's 
hua expressed an opinion co CCS thar. the pronerty sad 
not been propexly wanage’ prior to the tahcovey >) CS 

George Tower. 

Q Nox. continuing co read: 

Me warex, in the shovt cime that: 
has been managing cha mine. it nas been nade 
picfitabie opexasion." 

Mew. is it not a fant that the cosnany was 
manazing the mire in the latter part of 195% vpon che 
consummation of the cefinancing of Hal tiwet:7? 

A ict was not a fact. tc was operating in conjuaction 
with Halliwell officers and directors. it was not maarg~ 
,ug atone. 

3} Is it sot a faeer tha 
taken over the fedren property 
che consuumatior of the re“ nanciag of Halliwell? 


A Tr had take: over directZor but the operation w 
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still conducted by Halliwell’s wine managers agd Halli- 
well‘’s officers. 


8, Wiil. you be good encugh to teJl us what you 


meant by the words, “prier to the takeover by the com- 


pany" in responding to the questions of the stockholders 


of CCS at the ernual meeting? 

A Yes. Prtor to 1961, we und a very Inactive role 
in management anda after the 1961 refinancing we had an 
Setive role in management. 

Q And was it: not so active a role that you 
monid characterize it as e& takeover? 

Mh. ANSRS: IT will object co she Sorm of the 

qve3tion. You may answer. 

A Wo, it wes not that active 4 vole. As * pointed 
out to you before, Falliweil'’s niae 
there, Halliveti's officexs weve in contro’, The Halli- 
weil Board was not under Continentai control aad ic was 
not a takeover in any real sense. it was a more active 
role and participation than had been the case. 

Q Yet, with those caveats, you kad advis-d the 
gtockkolders of CCS that the property iiad been token 
ever by CCS? 

MR. AKERS: You do ac: purport to ve reading 


direct quotes of Mr. Gordor, do you? That is net 


Gordon 
in quotation marks in che minutes? 
MR. LOTTERMAN: I cid not say it was. 
A I had no recollection of making those stateuents. 
At that time I was seeking stockholders’ approval of 
the issuance of the preferred stock and I provably was 
not going into detailed discussion as to tegrees of 
managerent but I have no recoliection of using those 
words. 
Q And wea it not a face that at that time, and 
I am quoting, “the compeny was managing the mine."? 
A lt was oot. it was managing in coajunction with 
the Halliwell Board cf Directors ond che whae maneger. 
Q And de you find anywheres in the winutes of 
the CCS annual meekiag any reference to management in 
connection with aryone else? 
A May I have that question read back. 
(last pending question read.) 


No, X do not. 


Q As a somber of the Beard of Directore of 
Halliwell, can you tell me something about the manner 
in which its aunual reports ice prepares. “ere these 
before they were publisted ana issued, 


anual reports, 


’ 


gent to the various directors for their ssanination and 


review? 


Goraon 

Not to the best of my recollection. 

.¢) Is it vourt cestimony then that che first ti: 
you saw an annual repost was atfcer it wes pubiished ane 
issued? 

MP.. AKERS: Obicction to tac form of the 
question. That waa not Mr. Gordon's “escimony. 

C Wag there any oceasicn before the issuance 
of an ennual repoxt of Halliwell, that yor ané the othex 
directors were shown a dvaft of that pcopesed veport? 

4 ~ have no recollection of ever having scen a drere 
of an annual cepozt of Halliwell before it vas issued, 

Q You certainly caw whe annual. caports of the 
company aiter they were issued? 


A Sometimes later, ye. 


Q I show vou the annuel report of Halliwell 


for the year ending December 31, 1961, anc f c2il yous 


specific attention to the following staterentr contained 


Halliwell: 

‘Modifications and introduction of new tech- 
nical procedures by Continental. Coppe.: & Stoel Ladus- 
tries, Inc. following chat organization teking over mer- 


agement control in August 1961 graduelliy «hit«led away 


at problems ani they became resoived." 


ae 


Lore an 
id you cbserve these words. @s 1 have jurt 


read chem set: tort in the annual report of Halliwell 


for che year ending Reema.r 22. 1901 ef ox abou the 


? 
H 


time thot seport was icsee’ and distributed 


A No, Giz, 

Q Have vou evec seen those words prior to a 
moment: age when = just shoved t2em to youl 
A I have co vecollection of ever heving seen them 
befor:. 

Q ‘jas CCS a ghaxcnolder of Consolidaced Uaili- 
well during che year ending becember 3:. L3612 
A L belinve se, .ut I don't know. 

Q tm this veoox ; tne searchoivers of Con- 
solidstce Halliwell. vetarence is made to the fact ther: 
2S had taken over monagemeut control jn August LOL. 
Was that a correct statement of faci? 

A Ho, siz. 

Q Ne you know of any occesicr subsequent: to 
the issuance of this annual report when che avtention 
of Mc. Plexaman was called to the erro: of that state~ 
weut and when he was recvested Fo issue moteer stete~ 
ment to the etockkoljers of the company disavewing that 


stateneut? 


A I have no recollection of any such :vent. 
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Hallivell sold 74,100 shasres oi its preferred stock, aid 
te set? 
A I have no recoilection of “he situétion. 

9 Do you recail that it was 3o0]<¢ at ai pricc 
of $17 per share? 

A No, = do not recall the date of whieh you speak 
but I recall that at scme “ime or Gt 4 tire Helliweil 
sold some preferred stock, yes. 

Q By che way, while Mr. O’Cailachan is looking 
for the minutes, it is ea fact, is it uot, taat Contin 
ental received every penny unc-r the mortgage upon the mine 
that wes given? 

A Over &@ pexics sara anc over auen bioed, sweat 
and tesr3, yes. 

© And they received every poacy of the intexs 
payable under that mortga.e? 

A Yes. 

Q So chet it was recompensed in fui for thre 
fyli emount of the mortgage ‘ndebtedness: 

& Y would not say that; the tie-up, the delays, the 
overhead expense that Continentai hac inesrrec; thy 
were not paid in full for the overhead es eus:. 


Q According to the temas and prcevisions of tre 


mortgage, the indebtednegs secured by chat mortgage was 
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paid in full, was it not? ic received botn principal 


and interest? 
A No sir, it did not. There were 3everal extensions 
It did not mect the terms. 

Qq I did aot sey it met the terms; I said that 
ft paid under the terms cf the mortgags. 

A And I am saying thet under the terms of the mort- 
gage, it did not. 

Q I gaid under the terms of the mortgage, the 
indebtedness secured by that morcgage was paid in full, 
both principel and interest. 

A You better rephrase your question. 

Q Let me put it that way and gouswer the ques- 

tion ag I just pur it, 
A What is the questicn? 
(Last pendirg question read.) 

i say it was not, by the terms of tne wortzage. 

Q Was the indedtedness paid in £117 

Eventually. 

Q At any time, eventually or otherwise, was 
the indebtedness, the principal and inverest, paid in 
full? 

A Eventuaily, yes -- the indebtedness, eventually, 


yes pe 


(-ordon 
A There was a sale but ii 
lection as to the price. 

Q Do vou have any recoligerionr 
the sale of the vreferred stoc’ 
substantial Loss to Sedren and 

MR. AKERS: 7 object to th 
tion, 
, 


What was chat question: 


(last pendirg qucs 


€m not sure that is 


recaived 


ee a ere 


When 
& No, it issued a mortgage. Li pale ao 
) = ae | ye , 
and by the time tre sale of Sodren had occurred, it hed 
not discharged the mertgage at ail s0 im uarns of money 


| ie was well ahead. 


Q Mr. Gordon, do you 


rr nn RO A AN 


which tae Eagle Leck Company hele ceviaio 


stock of CCS? 


<<. 


MR. AKERS: i am going co 


tion uniess there is some explanitico: of what 


ener — a nanan = ee 
————— ee 


— 


not kLilow. 
Tht 


anuswerea tnat IT do not *notv. 


FJ 


May I see thar a winute?’ 


Q (Handing Plaintiff's Hrnibit 162.) 
Wow. ¥ ehould Like co reas to you the Final 

paragraph of Mr. Tower's report to you daica Aprii 39, 
1964, being Plaiaci£ff's Lahibit ov identification: 
ts couctusion. the wrirer felt a change of 


. 
é 


nomenclature for che 3 operation is in orcer, 


For the past yeac it loo been called a ‘thin ice” opera- 


tion; that its eacnings and eroduccioa would be meine 
tained only if come upser im operations was avoided 
whiek would "breast: tne ice’. i believe wow & more ap- 
piicabie term is ‘tissue tin’ operation.” 

Have you any recollection of Giecussing tris 

conclucion of Mr. Yower's with Mr. Tower after you re~ 
ceived this report? 
A I very often @iseuascd with tir. Tower the substan- 
tive elements of bis reports, his examinat.ons, I have 
no specific recollection of having discussed or ciseuss- 
ing this specific report mvt L do have recoliecticr of 


discussing with Mr. Tower about overall cciditions and 


probieis and difficuities. 


i9/ 
Q Do you recall discussing, cn or pr*tor to 
April 30, 1964, Mr. Tower's characterLzatcion of the 
Sedren operacion as a “thin ice’ operation? 
MR. AKERS: it couid not have been prior co 
April 30, 1964; you don't mean that. 
MR. LOTTERMAN: Yes, that is exseciy what 1 
mean. He is writing, on April 50, 1964 and be says 
“Soe the past year it hea been celied a ‘thin ice’ 
operation.” 
MR. AKERS: I am sorry. 
I heave no specific recolisetion ci: 
particular words. [ have a cerinite 
Tower’s diseugslon as to the di*fieulties and the prob- 
Lema fneident ce the evasion of the rine. 


Q Po you have any recollection a: the present 


time of his use of the wordca “tissue chin opexs. tien”? 


A Not those vaxvticular vord3, no. 

Q bid Mr. Tower advise you in er about the 30th 
of April of 1964 thac the mine vas Si appreaching Lta 
end? 

A I canner icentify the date 
before, Mr. Tower's opiaions var 


oncimistic aud ac cther points cessimistix«. Tf 


identify exactiy the period. 


Coreen 
Q Gan you tell us whether or noi: 


miatic or optimisiie in sncit of 1964? 


No, I caéunot. 


, 


Sl 


ee 


| Q In the early part 
} 


| A No, I cénnot. 


Q Can you tel} us and do you have any presenc 


recollection cf whether he was peasimistic ox optimistic 


AG 


at che end 1963 or the beginning of 1964 -- ey Thur 


a 


time, just before she 1959 Sedrer conrreac’ was ruonine 
ove, by ite terms? 

MR. DICKREY: I object te the cacvacteriza~ 
tion of what vas heopoxing to the i959 contxact or 
as to whether it was running out by iis cerns. 

Mavbe you do net reed that for your question 
anyway. You are asking about @ specizie Cine. 

E.. LOTTERMAN: All rignt. iec'3s eliminate 
that. 

May I have that question, please, 

Q Can you tell us and do you have any present 
recollection of whether he was pessimistic or zptimistic 
at the ead of 1963 or the beginning of 19647 
A No, I have no present recollection of oi: frame of 


mind ec that time, 


Q Or the conclusions which ke ho’ cevmunicated 
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increased and other times there were reports that the 
ore reserves had decreased. 

* | Mr. Gordon, two contracts were signed as of 
the lst day of July, 1964 by and between Continental, 
Sedren and Halliweil and I would like to place these 
contracts before you, one of which has been marked Piain- 
tiff's Uxhtbit 42 fer ideuwiificatton and the otner marked 
Plaintiff's Exhibit 43 for identification. 

A Yes? What wis the question? 

Q Wii. you tell us when, for the first time, 

discussions began which led co the executior of those 


two contracts? 


A I cannot coli you when toey first began. 


Q Can vou tell us in your own words, in narra- 
tive fashion, if you wili, how *hose contracts ceme to 
be executea? 
A To the best of my recollection the original 1959 
contract. provided for elthec a four or five year delivery 
of the 80 million pounds. I think it was five years for 
the term of the contract 2nd four years for tne delivery 
of material and che conversion contract with Philipp 
Brothers expired at about the cam time. 

Philipp Brothers claimed that they had a right to 


renewal and Halliwell aud Sedren objected <o that con- 


Gordo 212 
forth precisely the terms of Continental's offer which 
was a back-to-back deal with the Japanese. 

Q Aud what happened chen? 

A Well, there was 4 compromise worked out. Phibro 
still insisted they were going to establish whatever 
legal actions they thought were appropriate, injunc- 
tions or whatever. They were refusing to deliver wire 
bar on concentrates previously shipped and the compromise 
was worked ovt whereby the original Continental offer, 
based on the Japanese smelting back-to-back transaction 
which was, I believe, reflected in youx Exhibit 42 aad 
Continental made somz kind of settlement with Phibro to 
pay something to then to establish tranquility. 

Q And to obtain the copper that Phibro was 
withholding? 

A Yes, of course. 

Q Would it refresh your recollection if I 
told you that the quid pro quo given by Continental to 
Phibro was an agency contract? 

A It doesn't refresh my memory. I would not contest 


it. I would not disagree. 


Q Now, in regard to the contracts executed by 


and between Continental and Halliwell, who represented 


Continental in those negotiations? 
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A TI talok Yeicer Knorr hoa aucea but T be- 
lieve it was Wals-., 

Q Bit you play cry pat: ia tw vepresentcatinon 
of Continental in those atgorictions? 
A I don’t krow whether £ phaved any part but * cer- 
tainly knew whit vas goins ou. 7% don’: recall that. 

Q Who reproserted Hetlivoll on those negotia-~- 
tions? 
A Mostiv Greets and Rarcic ard itus.icay Cooper. 

q Nevo, as & member oF the Borcd of Directors 


ny Poe aegis 


9 Who we3 ic who obtained the offfer From the 


Japancse smelter? 
A I have no present vecalleccion of thar. 

Q Do you renember the same of the Japanese 
smelter from whom “he offe: was chtatond? 
A i think it was Mipoon Minirs: that: is my best 
recollectien, 

4) Was che offer frow Niopon Mining transmitted 


to the Boerd ot Directors ot Heltinvelli”? 
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Industries, Inc., attention of Mr. Thomas J, Kennedy, 
subject - Haitian copper concentrates, and bearing a 
stamp at the top of the letter, "confidentiai™, and I 
ask you whether or not this document, heretofore marked 
Plaintiff's Exhibit 121 for identifieation, is the offer 
from the Japanese which had been received by Continental 
on or about the date which it boars? 
MR, AKERS: Off the record. 
(Diseusszion held off the revord.) 
I have no present recollection of it. 
Q You have no recollection of having seen that 
document before? 


A No. 


Cs Q Do you have any recoliectior of whether or 


not a writing which constituted the offer of Nippon 
Mining Company, Limited was presented to the Board of 
Directors of Halliwell? 
A I have no present recollection of this specific 
document being presented to the Board of Directors of 
Halliwell but it is my best recollection that the sub- 
stantive terms and information contained therein was. 
ES Q The agreement between Continental Copper 
and Nippon Mining contained a diversion clause, did it 


not? 
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name, 
Pat 


I don't krow what you mesa by chat, i 


to object to that. | 


MR. AMERS: ik am going 


i do ant helleve is contains a diversion elsuse, 


the way we have been talking cbout chac in the 


~ee 


er tr ete 


past. 
the agrecment betivaen Continental 


eB. 
enoenga te exduine the agree~ 
ment executed by 2:4 sctweca Continental Copper & Steel 
and Nippon Mining sede ag of the 9th diy of suiy, 4964 


ca 


and teil us how cuck Cont lnenicl Copper undertook 


sell to Nippon of che coacentxetes of the Sedven mie? 


in apparent from 


jon exun ead the contract 


LOTTERMAR { {ust wani: to gat up co 


Giversic: ciarse. 
tf you nappes to kuoy where that ig, you can sive 
the trouble of wading chreugh it, 
(indicating; 
22 is the grestion? 
(Last pending question read,) 
Continuing) bage 1 of the contract staices that 


nn A OND OIE A, 


Gordon 
representatives and Nippon? 
A I have no present recollection of any such thing 
having taken place, 

Q Do you know whether or mt the communica- 
tions to Nippon,of Continental to Nippsx were submitted 
to any of the personnel at Halliwell? 

A Do I have personal knowle dge of that,no. 

Q When you say you have no personal knowledge, 
do you include also knowledge of statements made to you 
on that score by Continental people? 

A I have no present recollection concerning state~ 
ments made or known to have been made by Mr. Kennedy 
and Mr. Knorr and other peopie handling this matter to 
Mr. Graetz and Mr. Harris, handling the matter on the 
other side. I have no personal knowledge ox any recol-~ 


lection of any such statements. 


Q In connection with these contracts by and 


between Continenta! and Halliwell, you were not only a 
director of Continental but a director of Halliwell, 
were you not? Did you deem it necessary as a director 
of Ralliwell to make certain that the other directors 
of Halliwell knew 311 of the facts and figures involved 
in the transaction between Continental and Nippon? 


MR. AKERS: Could I hear that question again? 


Gordon 
(Last pending question read.) 

A I think the question is academic. They knew as 
much ag I did. They were just as well-informed about 
everything as I was. 

Q What makes you make that statement? 
A They all participated, Mr. Harris, Mic. Graetz, 
Mogul. 

Q Did they participate with Nippon? 
A I wouldn't know whether they did or didn't. If 
their own people didn’t tell them, thece was nothing I 
could do about it. Mr. Graetz, Mr. Harris, the Mogul 
people, all the people concerned with these transac- 
tions, participated in them and to the best of my re- 
collection to a far greater extent than I did. 

Q When you say “participated in chem”, did 
they participate in the negotiations and discussions 
between Continental and Nippon? 


A I do not know, as I told you before. They may 


have or may not have; I don't know. 
Be Whe maint : ae 
Q Do you know whether or not the drafts of ae 
proposed contracts by and between Continental and Nippon 


were submitted to representatives of Halliwell for their 


information and knowledge? 


A I believe so. 


Gordon 

Q Upon whac do you base chat belietl* 

A To the best of ay cecoliection the Nippoa offer 
wag discussed fully with Mr. Harris and with Mr. Greetz. 

Q Was it discussed with anybody else? 

A I have no personal recollection of whether it was 
ox wasn't. I belicve so. 

Q Mr. Gordon, you were present at the various 
meetings of the Board of Directors of Halliweil at 
which that Board was requested to authorize the execu- 
tion of the contracts by and between Halliwell and Con- 
tinental. 


At any of those meetings, forn32i meetings 


of the Board, not individual directors, was the Board 


of Directors advised of the terms and provisions of the 
contracts between Continental and Nippon? 

MR. AKERS: Mr. Lotterman, you are making 4 
statement of facts as a predicate for your ques- 
tion and Mir. Gordon can answer that, subject to 
the opportunity to refute the statement of fects 
as the minutes may or may not show. 

Q Will you answer the question. 
May I have that question again. 
(Last pending question read.) 


To the best of my recollection, they were fully 


Gordon 
advised of all terms. 

Q Do you recall being present at any meaiting 
of the Board of Directors of Halliwell at which these 
matters were discussed by the Board? 

& In substance, yes; in detail, no. 

Q But in substance, is it your testimony at 
the present time that the Board of Directors of Halli- 
well were fully apprised of the terms and provisions 


of Continental's contracts with Nippon? 


A Yes. 


Q ¢ Now, during the course of these negotiations 
which led to the execution of these 1964 a:reements by 
and between Continental and Halliwell, was any sugges~ 
tion made by any director of or officer of Halliwell that 
the discount being paid to Continental be reduced or 
eliminated? 

MR. AKERS: Off the record. 
(Discussion held off the record.) 

Yes, I thirk so. 

Q Will you give us the best of your recollec- 
tion at the present time upon that subject. 

A Mr. Harris and Mr. Graetz continvously took the 
position that they wanted a concession from time to time 


fron Continental, 
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Q Did they say why they wanted a concession 
from time to time from Continental? 

A I don’t recall any reasoz other than thet they 
wanted it. 

Q Do you recall whether you asked them why 
they wanted those concessions? 

A No. 

Q What was your response to those requests? 
A That we had 2 valid and binding contract and I 
expected it to be lived up to. 

Q Had you received any legal opinion from any 
counsel for Continental that it was a walid and binding 
contract? 

A I have no specific recollection of it but gener- 
ally, yes. 

Q And who was that counsel? 

Let's see -~ this is 19637 

MR. AKERS: 1964. 
A (Continuing) I believe it was the old firm of 
Gordon, Brady, Cafrfrey & Keller. 

Q Can you recali who it was in that firm who 

expressed this legal opinion to you? 


A No, I can't recall. I think it wis the general 


opinion of the firn. 
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Q Was it an opinion set down in writing? 
A It have no recollection of it but I believe at 
some time or other chere was 4 written opinion. 

Q Was that written opinion transmitted to the 
Board of Directors of Halliwe11? 

I do not know. 

Q Did anyone suggest at any meeting of the 
Board of Directors of Halliwell that you were present 
at, that Halliwell obtain an opinion from its own 
counsel upon that matter? 
A I made that suggestion to Mr. Harris, that in view 
of the fact that he was making demande and requests for 
modifications, that it was very difficult to accede to 
his requests cnd demande; if there wat 2 valid enforce- 
able contract, I asked him to see if he could find from 
any reputable counsel an opinion that there was any 

eit about the 1959 contract. ; wid 
MR, AKERS: Mr. Lotterman, i take it that we 

are discussing at this point now, not &@ Limitation 

to the period immediately prececing the 1964 con- 

tract? 

MR. LOTTERMAN; Any time. 


MR. AKERS: Any time? 


MR. LOTTERMAN: Any time prior to the execu- 
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tion of the contract. 

MR, AKERS: Prior to the execution of che 
1964 contract? 
yam 

MR. LOTTERMAN: Yes. 

A I am not saying it took piace before that. 1 am 
not saying that, I am saying that from time to time 
and I cannot identify it as to time, Harry Harris and 
Mr. Graetz made requests for concessions from Continental 
of various things and I took the position, as 1 have just 
stated, that it was very difficuit to do in the face of 
a legal and binding contract and I asked Mx. Harris, 
since he was pixessing for these changes, co get an 
opinion from company counsel, if possible, that there 
was a basis for his requests, particularly since he was 
also, as you have pointed out, a direct:or of Continental. 

Q Did Mr. Harris ever furnish you with such an 
opinion? 
A No. To the contrary, opinion was furnished to the 
Board of Halliwell that the contract was valid and bind- 
ing. 

Q Whose opinion was that? 

The Fell's firm. 


Q Do you know the name of the individual who 


rendered that opinion? 
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: A I believe it was the member of the Board, Fraser 
! ‘veg 
: Q I show you a document datec July 22, 1964, 
and ask you whether or not this is the document to which 
you refer ag the opinion rendered by Mr. Felli? 
A No, that is not the document to which I was re- 
ferring. 
Q Did you ever see that document before I just 
handed it to you? 
A I have no recollection of ever héving seen it be- 
fore. 
MR. LOTTERMAN: We will mark this as the 
next Exhibit for identification. 
(Avove~described document clatec July 22, 
1964, a letter to Mr. Graetz from freser Fell, 
herein marked Plaintiff's Exhibit: i85 for identi- 


fication, this date.) 


MR. AKERS: I am not sure 7. have ever seen 


it before either. 

MR. O*CALLAGHAN: In any event, you produced 
it. You ere not raising any inference that -- 

MR. AKERS: I em not making aay inference. 
I am merely stating categoricaily that I have not 


seen it. 


Gordon 

of mine. 

Q Can you tell us whose initials those are? 

No, I cannot. 

MR, AKERS: I suggest they may be the ini- 

tials of the president and secretary. 
4 (Continuing) This looks like Muiray Cooper and 
Bell -- that is no initials of mine. 


MR. LOTTERMAN: Off the record. 


(Discussion heid off the record.) 


I show you the minutes of the meeting of the 


Board of Directors of Halliwell held or October 8, 1964 
which record your presence. Would you be good enough tc 
read these minutes and, more particularly, that portion 
of the minutes waich deals with the adcption of the prior 
minutes, the agreement, resale of concentrates and che 
extension of the CCS agreement dated April 1, 1959 and 
tell me whether or not those minutes accurately reflect 
what toox place at that meeting? 
A I have no personal recollection of the precise 
events occurcing at that time but substantively the agree- 
ments referred to what wae ratified at a Board of Direc- 
tors meeting and it could well have been that. 

Q Accordiag to these minutes, you, Harry Harris, 


| Arthur Wheeler, Samuel Ungerleider refrained from voting 


statement. 

Q Did you instruct Mr. Knorr to vote upon those 
resolutions? 

A I had no recollection of discussing Mr. Knorr’s 
voting with him. 

Q Did Mr. Knorr ask you whether he should or 
should not vote upon those resolutions’ 

A I have no recollecticn of such a conversation. 

Q Did he ask you that at the meeting or prior to 
the meeting? 

A I have no recollection of any such conversations. 

Q Had you discussed with Mr. Ungerleider pxicr 
to the meeting whether he should vote ipon these resol- 
utions? 

A I have no recollection of any such conversations. 

Q Had you ‘iiscussed with Mr. Woeeler whether 

he should vote upon those resolutions? 

A The same testimony. 
Q And with reapect to Mr. Harris? 
The same testimony, 


Q Had you considered voting upor these resolu- 


tions prior to the meeting? 


a Not to the best of my recollection. 


Q I now call your attention to the following 
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statement which appears in che minutes of this meeting 


of October 8, 1964, and i read with regard to a report 


| 
| 


by Mr. Tower cto the meeting, as Follows: 
“Item 3. Ore reserves continue to shrink, be- 
ing about 280,000 tons the end of Septeuber.” 
Do you recall that report by Mr. Tower to 
the meeting at that time? 
A No, sir. 

Q Was there any discussion, as you recall it 
at that meeting, avout the shrinkage oj the ore reservest 
A I have ro present recollection of ft, nao. 

Q De you recall any discussion at that meeting 
whether in the light of that sarinkage it would be pos- 
sible for Halliwell) or Sedren to comply with che 1964 
contracts with Continental which were being authorized 
and approved at that meeting? 

A I know of no such conversation. 

Q After the execution of those contracts, were 
you apprised from time to time by anybody in Continental 
of the monies which were being earned by Continent il under 
this diversion clause contained in the contracts with 
Nippon? 

A Yes. 


Q Who was reporting to you upon that score? 
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MR. AKERS: Excuse me but I want to go back 

to an objection earlier stated with respect to a 

diversion clause under a contract with Nippon. IL 

do not believe there is a diversion clause. 

MR. LOTTERMAN: That is your belief, 

Q Who was reporting to you upon the subject 
of what Continental was doing with these copper concen- 
trates which were being sold in Europe? 

A Mr. Kennedy. 

Q Now, was Mr. Kennedy reporting to you on a 
weekly basis or on any regu r basis? 

A To the best of my recollection, no. 

Q Did he report to you in writing? 

No. 

Q Did he teli you how much Continental was 
making upon those sales? 

A To the best of my recollection, he did, from time 
to time. 

Q Now, at the end of the year, when a year had 
expired from the effective date of the 1964 agreements, 
was any computation mace of the amount of monies which 
had been earned by Continental upon the resale of the 


copper concentrates in Europe? 


| A I have no recollection of it but we certainly had 


Gordon 
books and records and knew what we had made. 
Q I show you, Mr. Gordon, the annual report 
| of Continental Copper for the year ending June 30, 1965 
| and more particularly the last sentence of Note 3 which 


appears in that report. 


| A Yes. 


Q Does that refresh your recollection as to 
the amount of profit reported by Continental to its 
atockholders ducing the course of its fiscal yeer ended 
June 30, 1965? 


MR. AKERS: I hope it is not academic. He 


has not testified so far that his recoiieection 

needs refreshing. 

Q Do you have ac independent recoliection of 
the amount of profit reported in the annual renort for 
the year ending June 30, 1965? 

A No, sir. 

Q Does that reference in the report refresn 
your recollection upon that score? 
A No, sir. 

Q Now, did anyone suggest after a year had 
gone by since the execution or the effective date of the 
1964 agreements between Continental, Sedren and Halli- 


well that the contract should be revised in order to give 
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Halliwell and Sedren more of a break in view of the 
amount of money Continental was earning under those con- 
tracts? 

I have no recollection of any such comment and I 
think -- I have no recollection of it. 

Q Did you call the attention of the Board of 
Directors of Halliwell to the amount o* monies which 
Continental had earned as reflected in that report? 


Did I, personelly? 


Q What obligation, Mr. Gordon, did you feel 
that you owed to the stoclholders of Haiilwell as a 
director of Halliwell? 
MR. DICKEY: I object to that. 
At the end of 1965. 
MR. DICKEY: You are asking a l2gal question. 


MR. LOTIZRMAN: I am askiny; what he thought 


his obligation was. 


MR. DICKEY: What is the relevance of what 
he thought his obligation was? 

MR. LOTTERMAN; it has some relevance. 

MR. DICKEY: Again, what is the relevance of 


what he thought his obligation was? 


mrt a 
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MR. LOTTERMAN: it has some relevance with 
respect to what he did or did not do, 
MR, DICKEY: Ask him what he did or did not 
do and you and I could argue about the legal 


effects, if any. 


eT i A AL CC CL joeomenanps 


Q Did you make any 


attempt of any kind to 
share any part of that profit with Halliwell? 

MR, AKERS: Which profit? 

MR. LOTTERMAN: The profit -eported in the 

1964 and 1965 annual reports. 

MR. AKERS: Not the profits shared under the 

1964 contract? 

MR. LOTTERMAN: I am taikiag about the 
$500,000 odd reported in the 1965 anaual report 

as the earnings of the company on the resale of 

the copper concentrates. That is what I am re- 

ferring to, Mr. Akers. 

No. 

Q Did you make any suggestion of any «kind to 
the Board of Directors of Halliwell that the future pro« 
visions of the 1964 contracts be revised in any way 80 
thet they could share in any such profit if it were real- 
ized in any future years? 


A No. 


Gordon 

Q Did anybody cuggest whether on behalf of 
Continental or on behalf of Halliwell chat such a revi- 
sion would be in order? 

Not to my recollection. 

Q Did Mr. Harry Harris discuss any such matter 
with you or any such concession with you? 
A Specificaiiv, in reference to that? 

Q Yes. 

Not that I can recali. 

Q And I take it chat you didn't broach that 
matter to the Board of Directors of Halliweli? 
A I personally bring it up? 

Q Yes. 


Certainly net. 


Q At the time of this report, did you still 


feel, Mr. Gordon, that Hailiwell and Sedrea, given the 
reserves which existed, orereserves which existed at the 
time, could still fulfill the obligations of the 1964 
agreement {in connection with the supply of wire bar to 
Continental? 
MR. AKERS: The 1964 agreement does not con- 
template <he supply of wire bar to Continental. 
MR. LOTTERMAN: But it carries the oblige- 


tion of copper concentrates, to be sure, but it 


2-2 rue rae 


E 
Pp 
0 
mR 
7 

f 
rN 
G 
s 
E 
R 
v 
og 
Cc 
E 
$ 
8 
E 

E 


Gordon 254 
documents and tell us, if you will, how they came to be 
executed, 

A Okey. What is the question? 
(Last pending question read.) 
MR. DICKEY: I am going to object to the 
form of the question as being too broad; that is 
the question, how they came to be executed, I 
mean could conceivably involve a recitation of all 
the facts that took place and the relations between 
the comparies, contractual and otherwise, up to 
that time and I do not think it is fair to put a 
question like that to the witness and then end up 
with some more limited answer and then have it 
argued that none of the rest of it had any bear- 
ing on the company. | 
Would you ask a more specific question, to 
help me out? 
Yes. 
"Mr. Gordon, by the end of 1966, it was 
apparent that the 1964 agreements were expiring and that 
something would have to take their place, is that correct? 
A Yes. 


Q Will you tell us what transpired in that con- 


text and what the discussions were at that time with 


Gordon 
regard to what would take the place of the agreements 
of 1964 which would ther be expiring? 
A The 1964 agreements were terminating and the par- 
ties were discussing a new agreement. 

Q Well then, when you say that the parties 
were discussing a new agreement, who was doing the dis- 
cussing and for what parties were they speaking? 

A Well, Harry Harris and Mr.Graetz, essentially were 
talking for Halifiwell and Thomas Kennedy and myself, 
with possibly Herman Kellex talking for Continental. 

Q When did those discussions begin? 

I can‘t tell you thet. I don't know. 

Q How long before January 1 of 19677 

Oh, several months before. 


Q Now, could you give us in your own words 


the nature of those discussions which took place at that 


time? 

MR, DICKEY: I am going to object to the 
form of that question. Also, I de not know what 
you mean by the nature of those discussions. 

Q Well, the substance of those discussions. 
» MR. DICREY: You are asking him to give in 
& single anewer, I take it, the eubstance of dis- 


cussions which commenced several months before 
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1967 began and the contracts were executed and 

carrying through that whole period. If that is 
so, I object to the form of the question. 

MR. LOTTERMAN: I am trying to save time, 

Mr. Dickey, bat if you do not want to, that is 


fine with me. 


a CLEC LOE LA LLL 


Sa 
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Do you have any recollection of when if was 
that these discussions between Asi liwell and Continental 
people commenced in 1966 in connaction with the expire- 


tion of the 1964 agreements? 


| A I have no specific recollection as to when they 


commenced, no. 

Q Can you tell us wnere those discussions took 
—— 
A Whatever conversations took piéc2 would generally 
take place in the Continenta). Copper & Steel Industries’ 
office and on occasion at my home. 

Q And I think you told us a few minutes ago 
thst it was Mr. Harris and Mr. Graetz, who represented 
ox aeced for Halliv-11 ard Sedren -- 

A And on occasion, Mr. Cooper. 

Q ~- aad I think you also said that you and Mr. 

Kennedy were representing Continental? 


Z do not think that is what Mr. 


If 
| 
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Q Was there anything else that was said be- 


Gordon said. 

A Ir think that I said Mr. Keller aad Mr. Kennedy and 
myself were representing Continental. Mr. Knorr might 
have been in the conversation from time to time -- very 
possibly. 

Q And «an you tell us, if you will, the posi- 
tion which was taken by Halliwell in toose discussions? 
A Mr. Graetz and Mr. Harris wanted the future cor- 
ecentrates sales to be at the LME price. 

Q Did they say why? 

It was higher, obviously. 

Q Okay. 

And I declined. 

Q Did you say why? 


A I signed a contract; I expected Lt to be honored. 


tween you? 

& Yes, it was a continuous conversation involving 
that subject and this is when the Fasken opinion came in. 
I told Mr. Harris that his position «s a director of 
Continental, seeking major concessions in favor of Halli- 
well against Continental, put him in a difficult position 
and that if there was an infirmity in the contract which © 


he could justify his demands for improvements, I would 


ee” 
= 


present -- according to your knowledse, 
firm did become general counsel for lialiiwei] af 
consummation of the Hill settlement? 
A I cannot accept your characterization of the Williston 
firm. The Fasken firm -- whatever the firm name is-- they 
be -ame counsel for Haliiwell, bu: whether Williston was a 
partner in that firm or what his status was, if couldn't tell you. 
Q But that firm did become general counsel for Halliwell? 
Yes, the Fasken firm,whatever its name was. 
Q Was there any other person associated with that 
firm with whom you had any contact during the years that 
they were general counsel for Continental? 
A The question -- 
Q Consolidated Haliiwell, I mean. 
Any person other than whom? 
Q Other than Mr. Williston and Mr. F211. 
I don't think so. 


MR. O'CALLAGHAN: Off the record. 


(Discussion off the record.) 


nent econ ONAL PREIAETSN 


Q Mr. Gordon, toward the end of yestordays' 
session, you started to consider the minutes of a mieting 
of the Board of Directors of Consolidated Halliwell, held 
on December 14, 1966; and I had called your attention 


yesterday afternoon to the minutes which recite the fact, 
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and I quote, "Mr. Walter H. Xnorr then presented to the 
meeting a cash flow of Sedren S.A., for the period from 
December 1, 1966 to June 30, 1967, a copy of which 1s 
appended as Schedule B to these minutes." 

Now, had ycu seen that cash flow which wes presented 
to the Board of Directors at that meeting Zor the period 
involved prior to the meeting? 


TA I have no recollection of it. 


Q Had Mr. Knorr been charged from time to 


time before Halliwell meetings with the preparation of cash 
fiows for Sedren for specified periods? 
A Charged? 

Q Well, had he undertaken that obligation, 
had he undertaken to prepare cash flows for Sedren from 
time to time prior to December of 1966? 
A Mr. Knorr, prior to that time, had from time to 
time prepared cash flows for Sedren. 

Q At whose request had he preparad those 
cash flows for Sedren? 
A Specific individuals, I wouldn't know. 

Q Was it at your request? 

It could well have been. 

Q And from time to time, when he prepared these 


cash flows for Sedren, did he submit those cash flows 


voraucn 

The operation of the business, 

Q And when you talk about the operacion of the 
business, you are talking anout the operation of the 
Haliiwell-Sedren business? 

A I am talking about the operation o. the Sedren 


Mine. I am not talking about the operaiiorp of Halii- 


well’s business at all. 


Q And those cash flows we-ce devignec, were 


they not, to keep the ilaliiw21] directors aware of what 
was transpirinp finance-wise at the Sedren Mine? 
A Among other purposes, surcly. 
Q Now, what were the other purjoses? 
Guidance in how to plan. what to ‘c. 
Q Now, will vou be good erougn bn abate 
as you started to do yesterday, the cas’) flow that Mr. 
Knerr had presented +9 tiie meeting :f December 12, 1966? 
According to the minute:, you asked Mr. 
Knorr, and I quote: ‘... wnat pric: was used for the 
production of copper subsequent to december 3%, 1966." 


Deo you recail asking Mr. hnorr that ques-~ 


I do not. 
Q Now, from an examination of this cash flow, 


can you tell us whether or not the cash flow itself 
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Cordon 


reflects the price that wes used in the preparation of 
that cash flow for the production of copper sul sequent 
to December 31, 1966? 

A The cash flow, as presented, indicates a 48 cent 
price per pound of copper. 


Q Now, did you ask Mr. Knorr at that time why 


he used a price of 48 cents per pound ef copper in the 


preparation of his cash flow? 
A I have no recollection of any Vuestion, 
Q No you know what the 48 per pounc 


copper represented at that “imc? 


I were to tell wou that the 48 cants 

per pound was the E&MJ export price, woul’ that vefresh 
your recollection? 
A No, sir 

Q According to the minutes, and I quote: "Mz. 
Gordon then stated that the cash flow hed no meaning, be 
cause Sedren would not receive this price for copper 
after December 31, 19€6. " 

Do you recaii making ther stricnent 

meeting of the Board of Direcicrs of Halliwell? 
A Ho, sit. 


Q Had you made that statement tc any member of 


| 
| 
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the board of Directors of !lxiliwell prior to the date 
of that meetiny? 
A Not to the hest of my recollection. 

Q Had there been discussions between you and the 
Hialliwell people prior to the date of this meeting con- 
cerning the expiration of the 1964 apreenents on 
December 1, 1966? 

A I believe so, but I have no present recollection of 
any such conversetions, 

Q Were there nezotietions pencing in December 
of 1966 with respect to what would occur, what the con- 
tractual relationship between the parties ‘vould be upen 
the expiration of the 1964 agreements? 

A I have no present recollection cf them, or whether 
there were or weren't, but I would believe that there 
would be, 

Q Now, in those discussions. do you recall the 
point of view that you expressed on bchalf cf Continents1? 

MR. AKERS: Assuming that there were 
discussions at that time. 
A I have no present recollection of any such dis» 


cussions, 


Sa lielnemmmnatieneseen ene ANN enna ein etree oi — Tn, 


Q When did you arrive at a datermination that 


you were going «*- that Continental was going to insist 


Cordon 


on the delivery of wire bar ¢ffective January ji, 


in accordance with the contract dated Apr?) 1, 
as amended? 
A I have no recollection chat we ever arrived ata 
firm decision on thate in the course of ci 
we took that as our negotiacing position. 

Q Those discussions starter. vhei? 

as 

Q Was it a week before this meeiin: 
before this meeting, a month before this neccing? 
A I ny not even sure they were before tris meecing. 
I can't tell you in point of tine « reference, oticr 
than to say there were discussions 02 vhe subject. 

Q Aecordine 10 the minutes ef ; ve 
read: “He (Mir. Gordon) stated that cori neivtas 


and Steel industries, Inc., was going 


959. as amended." 
Had that position been assereve:. by you in 
any talks with Halliwell directors prior t»9 the 
this meeting, whether as a bargaining posit®.on, 
tiatirg position or any other kind of nositirn? 
MR. AKERS: You asked thet question once. 


MR. LOTTERMAN: No. 
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A I will answer it again. I have no distinct recol- 
lection as to point of time other than to say that this 
was my nepotinting position; whenever the conversations 
occurred, 

Q And when you sey this ws mv negotiating 
position, you are referring to the negotiating position 
that you had taken on behalf of Continental? 

A Exactly, sir. 

Q Had you discussed that nego“iating position 
with the other Continertal directors cn the Halliwell 
board? 

A Not to my secollection, 

Q Had you obtained their cons¢nt to that posi-« 
tion prior to the vate cif this neeting? 

MR. AKERS: Prior to the date of which 

meeting? 

MR, LOTTERMAN: December 14, 1966. 
A As I told you before, IT have no recollection as to 
the time when these negotidtions occurred. so J can't 
answer in relation to prior to this :eeting or any other 
meeting, but i can teli vou in substance, that the over- 
all positions which Continental took were known to the 


Continental directors in the novmali course of our busi- 


ness. 
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Q Now, had you mede that .osition clear to Mr. 
Harry Harris before this meeting of December 14? 
A I have to answer the same way. I can't answer in 
reference to a point of time. Mr. Iarris had been con- 
tinuously demanding concessions’ and improvements in 
Halliwell's position, as had Mr. Graetzand Mr. Cooper, and I 
had always taken the position that 1 was willing to 
make some concessions, but froma negotiating standpoint, 


this was our starting point. 


Q Nid Mr. Harris call your attention to the 


fact that if you persisted in that position, Sedren 
would be drive: into insolvency? 
MR. AKERS: i obiect to the question as to 
the question of purported facis. 


MR, LOTTERMAN: I am asking whether he 


MR, AKERS: You 
(Pecord read.) 


MR, LOTTERMAN: If you want me to rephrase 


Q Did Mr. Harris say to you at any time refore | 


this meeting, that if you adhere to that position on behaif 
of Continental, Sedren would be driven into insolvency? 


A I have no recollection of any such threat, 


Gordon 

.Q Threat? 

Yes. That is what it would have to be. 

Q Well, did Mr. Cooper say to you, in words or 
substance, that it would be physically and financially 
impossible for ede an to compiy with that request? 

A I have no recoilection of any such statement by 
Mr. Cooper. 

Q Pid Mr. Graetz say to we: in words or sub« 
stance at any time prior to this meeting of December 14, 
that it would be physically and finarnciaily impossible 
for Sedren to comply with any such request? 

A Y have no present recollection of any such statee 


ment, but it might well have been their negotiating 


position, 


Q Did any other non~-Continental Hailiweil 


director say to you in words or substance, that Sedren 
could not possibly comply with env euch position? 
A I have no present recollection of any such conver-~ 
sation. 

Q I now call your attention to that portion of 
page 7 of the ninutes of the same meeting, uncer the 
caption "Concentrate Sale Agreement and Statuc of Agreement 


dated April 1, 1989 as amended made between Continental 


Copper §& Steel Industries, Inc. (CCS), Sedren S.A., and 


Gordon 


the company." 


I quote: "Mr. Gordon stated that the agrees 


ment between CCS and Sedren dated April 1, 1959, as 
amended was a valid and enforceable contract." 

Did you make the statement which I have just 
read at the meeting? 
A I have no present recollection of making that state 


ment at that time, but that was my position. 


Q Now, when you expressed that position, did 
anyone on behalf of Halliweli ask you for the basis of 
that position? 

A I have no recollection of any such request. 

Q Were you ever asked by anyone connected with 
Halliwell's Board of Directors the reasons for that 
assertion on your part? 

A No. I have no reccllection of it. 

Q rrr sipuke cd bebate of Halliweli ask eis 
why you took that position, that the contract of 1959 
was a valid and enforceabie contract? 

A I have no reco?lection of any such: question, but 
it was obvious on its face that it was a valid contract. 

Q What was obvious on its face? 


The contract, 


0 Why did you say it was a valid and enforceable 


Gerdon 


contract aivinus on its face? . 

A Because the parties had entered into it, at arm's 
length bargaining, and in good faith, many, many years 
ago, and it was acted upon for years subsequently. 

Q Mr. Gordon, did anyone et any time call your 
attention to the fact, in words or substence, that the 
parties were no longer at arm*s length since the comple- 
tion of the refinancing in 1961? 

A I have no recollection of thai: claim ever having 


been made, 


0 Did anyone ever call your attention to the 


fact that the 1964 agreements were agreements between 
parties who were not at arm's length? 
MR, AKERS: I object to the form cf the 
question, with resp@tt to purported facts stated 
Did anyone ves you in cutdees substance that 
subsequent to 1961, and more particularily in connection 
with the 1964 agreenents, the parties were nof at arm's 
‘length? 
A Nobody said it, that I can recali, ani ir fect,it was 
not the fact that the parties were not at arm's length. 
Q You tell me what the facts were. hy de you 


say the parties were at arm's length? 
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A I don't think we can go on into that. The facts 


were all known. 


Q Tell mefthose facts, I want your point of view. 
' 3 


A cunkaneukes had no control over the officers of 
the company, had no control over their counsel, had no 
control over their finances, ever their secretary, tho 
accountants, the lawyers, the mine manager, the officers 
of the company, and had a minority position on the 
Board. 

Q And according to you, under those 
circumstances, the parties both in 1964 and in 1967 
were dealing at arm's length? 

A No question about it. 

Q I now read you from the ninutes of which we 
have been dealing, the statement attributed to you: 

"Mr. Gordon further stated that the amendmer.ts to the 
agreements dated July 1, 1964 allowing Sedren to deliver 
copper concentrates would terminate December 31, 1966, at 
which time Sedren was required under the said agreements 
to resume deliveries of wire bar." 

Did you make that statement at that time? 
A I have no recollection presently of having made 
that statement, but that was iy position. 


Q Nov, do you remember whether eny member of 


the Board of Directors of Halliwell at that time wade 
any response or comment after you had made that state- 
ment? 
A I have no recollection. 

Q Nid anyone say to you in words or substance 
that it would be physically impossibie for Sedren to 
resume the delivery of wire bar on and after January 1, 


1967? 


MRe AKERS: You mean it was said at the 
board meeting. 

MR. LOTTERMAN: Yes. 

MR. AKERS: And not refiected in the minutes? 


MR. LOTTERMAN: Yes, 


A I have no recollection of any such statements havin 


been made. 

Q anyone say that to you outside the Board 
room? 

A Same testimony, 

Q I show you, Mr. Gordon, a document which has 
heretofore been produced and marked Defendant’s Exhibit 
$4 for identification, which purports to constitute a 
letter from Continental by Herman Keller to Consolidated 
Halliwell, and Sedren, and esk you whether or not you 


can identify that document? 


Gordon 
Yes. Yes, I can identify it. 
Q What is it? 
It is a letter, 


Q Is it a letter sent pursuant to your direc- 


tion? 


A No, but with my authority. 

Q Pid you see the letter tefore it was sent? 

Probably not. 

Q Did you instruct Mr. Keller to send suck a 
letter? 

A I have no present recollection of doing so, but it 
was certainly in accordance with my knowledge, and 
approval. 

Q. By the way, can you tell me whether or not 
you have at the present time any different recollectian 
of the events which transpired at the December 14 meeting 
o£ the Board of Directors of Halliweil then as recorded 
in the minutes which you have just examined? 

A I can't answer such a question. 

Q No you have any different recoliection? 

A X don't even have the minutes in front of ne, 
den*’t even know what they say. 

Q You just had it. 


I know, but <- 
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Q . Will you examine them, please, and -- 

A Tekl me specifically -- I am not going to examine 
Tell me what points you are talking about. I am not 
trying to answer a question on the whole minutes. 

Q Do you have any recollection that anything trans 
pired at that meeting in connection with the expiration of tiie 
1964 agreements, and the position that you had taken in con- 
nection with it, of what would occur after December 31, 1966, 
which differs from the contents of those minutes? 

MR. AKBRS: As set forth ch page 7? 
MR. LOTTERMAN: As set forth on both pages 

of the minutes, page 7 anc page 4. 

A I repeat my testimony. I have no present recollec- 
tion of what took place at that meeting, but that the 
statements attributed to me in those minutes, in substance, 
represent my position. 

Q Now, turning to this document, dated 
December 28, 1966, after the transmittal of that letter, 

did you discuss it with -- did you discuss the contents 


of it with Mr. Harris? 


A’ From time to time, of course. 


Q I am talking about that letter. Did he dis- 


cuss that letter with you? 


A I have no recollection whether he did or didn't. 
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Do you have any recollection of having Mr. 


Graetz discuss the contents of that letter with you? : 
A None whatever. 

Q Do you have any recollection of having dis- 
cussed the contents of that letter with any other non- 
Continental member of Halliwell's Beard? 

A No, Sir. 
Q Did you receive any communication from Mr. 
Foll in connection with the contents of that letter? 
A I have no recoliection of receiving any communi- 
cation from Mr. Fell. 

Q In connection with that letter? 

In connection with that letter. 

Q Whether written or oral? 

Whether written or oral. 

Q Ia connection with that position, did you 
receive any communication from Mr. Williston, written 
or oral? 

A I have no recollection of any such comaunication, 

Q Nid Mr. Fell tell you that if Continental 
insisted on the position expressed in thet letter, 
Halliwell would be driven into insolvency? 

MR. AKERS: Mr. Lotterman, Mr. Gordon just 


testified that he had no recollection of any 


Gordon 
communications with Mr. Fell, with respect ta 
that letter. Now, how can he answer whether or 
not Mr. Fell told him that? 

MR. LOTTERMAN: I have an absolute right to 

’ refresh his recollection, in any way that I 
enatuiy Kink, 

MR. AKERS: By asking him relevant ques- 
tions, but not asking him the same question over 
and over. 

MR. LOTTERMAN: I am pointing it to a spe- 
cific etilemend: 


Q Were you aciend, afcs thie tuttes rn 
sent, by Mr. Fell orally or in any other way, that if 
Continental insisted in that position, Halliwell would 
be driven into iusolvency? 
A I have no recollection of any such communication. 
a we have, again for the purpose of : 
refreshing your recollection, any discussion with Mr. 
Williston after the dete of that letter, in which he 


estimated the potential damage to Sedren if Continental 


persisted in that position? 


A I have testified that I have no recollection‘of 
any conversation with Mr. Williston, so obviously, I could 
have no recollection of anything that you are talking 


about. 
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'Q Would the figure of $3 million refresh your 
recollection as to any conversation that you had with 
Mr. Williston upon that matter? 

A Not at ail. 

Q De you recall any conversation with Mr. 
Wildiston in which you expressed the belief that it 
would <-- that Sedren would be subject to damages of 
$3 million, if it acquiesced in your demand for a 
modification of the 1964 agreement in the respects 
that you wanted? 

A I have no recollection of any such conversation, 

Q Now, hased upon your own knowledge of the 


facts, as a director of Sedren and Hailiwell, was Sedren 


in a position to commence deliveries of wire bar on Januar 


-1, 1967, in accordance with this Lottor Eres Mr. Keller? 

MR, AKERS: I object to the question as to 
forn. 

A The letter to which you refer gave Sedren the 

option of delivering concentrate, or wire bar, and to | 

answer your question directly, I have no present recollec- 

tion or knowledge as to whether Sedren could have 

complied with the wire bar demand or whether it couldn't 


have. 


Whether you have such a recollection at the 
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present time, can you tell us whether or not you knew 
on December 28, 1966 whether Sedren could possibly have , 
comnenced the delivery of wire bar on January 1, 1967: | 
: MR. AKERS: thats tie aes of the 
question? There is nothing here as in this 
letter that requires them to deliver wire bar. 
MR, LOTTERMAN: Come, come, Jim. “vad the 
last paragraph. 
MR. AKERS: Read the paragraph beforehand. 
MR. LOTTERMAN: I know, but I am talking 
about -- we will deal with each of the so-called 
options presented to the company, for the purpose 
of determining whether either one of them was a 
viable option; and here is the man, and only 
man who can tell us. 
Would you read the question? 
(Record read.) 
A I have no pada CLekiey ud te Wathen. oe nee 


that time I knew or I didn't know. 


Q In this letter, vou proposed an alternative 


to the delivery of wire bar on January 1, 1967, is that 
correct? 
A No, sir. 


Q What was the alternative that you proposed? 


Sordon 


Q The alternative to this deiivery of wire bar? 
A I am objecting to the use of the word “proposed.” 
We didn't propose anything. This was an extention of 
our negotiating position; it is in essence the sane 
position that I stated previously, ana we were proposing 
nothing to Halliwell. or tc Sedren, 

Q If you were proposing 1othing to Heiliweil 
end Sedren, what was the purpose of that letter? 
A Y can't tell you. 

Q You can't teli me at tie present time the 
purpose of this demand that was served on Hailiwell 
and Sedren on or about Deceiber 28, 136507 


A 1 repeatedly testified that chis was part of our 


negotiating position, and that is uxactiy what it was, 


Q Ali right. 

Now, "ill you summarize for us the negotiating 
position that that was supposed to represent? 
A Our position was that we were entitled to performen~: 
of the 1959 contract, period; and lialliwell was claiming 
that we should release them fron the oer*oimance of that 
contract and accept deiivery at the .M@ orice, which we 
declined tc do. 


Sc they were ade:isuct about the LMB price, we were 
adamant about 
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~~ 


the 1959 contract, and these were the maneuvers ex- 
tending our position, which was nasicaily that we were en- 
| titled to performance of 8 velid and binding contract. 
| The fact that they found it onerous at this time didn't 
| change the fact that for years they derived the benefits 
under it. 
Q And was that the position which you expressed 
te the non-Continental Halliweil dizxectors 3t that 


tine? 


<ymn OZ -HVowvmD 2Z-EZFPezZzme 


MR. AKERS: At what tim., at the time of 
this lettcr? 
Q At the time of this letier. 
A T have no recollection of any specitic meeting or 


time at which I expressed these polists, other than to 


. 

c 
E 
5 
8 
E 
E 
K 


tell you that this represented our basi: nosatieting 
position throughout the entice period, 

Q Did you tell them that that position was 2 
negotiating position? 
A Obviously not, 

Q Did you tell any of the Cuontiner.cal directors 
that it was a negotiating position? 
A _ I have no present recoilaction of hevirg discusses 
tiie technique of trying to reach an agreenent with Halliwell 


with Continental directors. 
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Q Did you tell Mr, Havyy Harris that it was a 
negotiating position, and tc regard it merely as that? 
A Certainly not. Mr. liarris was an antagonist 
and he was trying to get the LMF price, and I was just 


as firm, we were not going to accept the iME price, and 


which resulted was a compromise between the tye. 
Q Now, you said betore, at a prior session of 

this examination, that Mr. Harris wus antagonistic and you 
repeated those words here. Did you regard Mr. Harris as be- 
ing an antagonist in the month of Yecenber, 1966, iz 
connection with these matters? 
‘A i regarded Mr. Harris as weariif, taree or four nets. 

His principal intevest ras to gst the best deal that he 

could for Sedren) andnot the best dead for Corin arta. 


0 Now, what impelled him, to your knowledpe, 


i 
we insisted o1. he 1959. contract, and the regotj.cion 
| 
| 
i 
| 
| 
| 


to try te get the best deal he could 

ACt for Continental? 

A His personal stock ownership in Haliivei:. 
nuaber of friends whom he had brought inte 
ilaliiwell, His relationships with the Xnigrts. an3 
although this is purely persenal, pwor Harry, whe 
incidentally was in my opinion, a guod ian. was dying 
of cancer and he was trying to get his estzte in 


ord cr. 
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Q And those are the reasons that you say he 


took a position in favor of Halliwell rather than a posi- 


tion in favor of Continental? 
A I do not say that that is the reason. I am 
merely telling you what the facts were, He had these 
other interests, and I am not in a positior to tell you 
whet dictated his mind, or his heart or whet motivated 
him, f¢ am giving you the fects. 
Q And the fact is, as you stated it here, 
that Mr. Harris was seeking to obtain the best deal 
that he possibly coula for Halliwell, whereas you 
were seeking to obtain the best dea. that you 
possibly couid foz Continental, does that fairly 
sumiarize what your statements are? 
MR. AKERS: No, it does not. 
MR, LOTTERMAN: i am asking him, not teliing him 
MR. AKERS: Mr. Lotterman don't put 
words in his mouth. 
MR. AKERS: I am not allowing you to put 
words in his nouth. Ile didn't testify to anything 
With respect to what he was trying on ae for 
Coutainertal., If you would tike to esk him the 
questions, you may de 9, but you mey not summavize 


the facts, 


Gordon 


MR, LOTTERMAN: Read tha question. 
(Record read.) 

Q I asked him wether or not thar was his 
position as J should understand it at the present time. 
Now read the giuestion agein. 

mR, AKERS: You asked if it was a Summary 
of his testimony. 

(Record read.) 

No. 

Q Then you teli vs in your own words, without 
any interruptions by me. “het your position was, and what 
Mr. Harry Harris’ position was? 

A T had continuously of%ered Uarry Harris an imprev: > 
ment over the 1959 contrac:. So {I was not seeking the 
best deal I could get for Continentai. iI was seeking 
deal which could he adaptah!+ to the requivements of both 
parties to the situation. 

And I hed offered Mr. Harry larris,in response 76 
his demand for the LME price, an averaging ef ali of the 

EVNT 
prices. The 195° BM&J contract price was the lo.est 


vrice. The LM: price under chose conditions au that tine 
f 


was the highest price. 


But the copper market is e very volatile thing. 


And cithough the LME price at that time was “he righest. 
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six months or a year later, it coule heve beer. the lowest. 
So I hat offered him what I consicered to 
he a very fair deal, namely, the averaring of 231 the 


prices, which are the IME vrice, which chen wes the high- 


est, the EM&J domestic price, which sas then the lovest.the 


export refinery price, a3 the prime producer price, 
the four prices which were chem avnilebvle; an average 
c=) 
of the four prices, as representing whe’ i thovght would 
represent an adjustment that everybedy could Live with 
He vefused that. 


Did he tel3 vou wh? 


Go ahead. 
refused that. and chen he 7=viaced fron 
position of the IME price to the three righest 
a tt il 
the LiF price. the EMSJ expurt cecinery p-ic?; and the 
YM 
EM@J domestic price, but he «weld na: conseni: to include 
the fourth, which vas the lores’: price at chat time. 
‘And mind you, when you talk cbcut the lovest price, you 
can only taik about it in relarion to » specific noin 
of <ime, because this is a hij.ay velatile market, and 
the prime producers pric::. 


Monday, could be the h 


So at the time ve 


Gordon 296 


kv J : 

price was the lowest, the a export price was the 

AV AAT- ! : 
next lowest; the EH8d domestic refinery price was the 
third highest, and the IME, the fourth, was the 
highest. So I said to him that I would consent to 
taking the four prices, and averaging them out as 
representing a good cross section, which would create 


@ situation which in my opinion everybody could live 
with comfortably, 

Well, he modified his position downward to the 
three top prices, and then I would not give in, and 
all of these letters, all of these conversations, 
and all of these maneuvers related to that negotiation, 

The net result of Halliwell accepting the average 
of the four prices is virtually a split between the 
prime producer's price, which is the lowest, and the LME 
price which is the highest. It is practically splitting 
the thing in half. 

Now, Harris knew what my position was in the begine 


ning, and these letters were part of the negotiating 


pressure that we were applying. 


They were applying their pressures, and we were 
| applying ours, 

Q Now, what pressures were they applying? 
Negotiating tactics and strategen, 


Q What pressures were you applying? 
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A Taking a position. This is the position we were 
taking. We wanted the centract of 1959 to be honored. 


That was our position. That is where our strength 


came from. They were giving us reasons why this was a dis- 


advantageous contract for the company at this point in 
time, and we said, we will not argue with you, whether 
it is an advantage or disadvantage. 

That was a different subject all together. 
Here is a contract, we are consenting to make these 
adjustments. We took this position, and they took the 
other position, 

They exercised every type of accusation that they 
could, every type of pressure that they could exert, 
And I took the position that this was a contract 
which was valid, and should he honored, and that is when 
I said to Harris, at about that time, take it up with 
your own lawyers, You can't get a legitimate, bona fide 
lawyer to take a position that this is not a valid, 
binding enforceable contract, and that is when the Fasken 
opinion came down which confirmed what I said. 

Q Now, you said something during the course of 
your answer which I am not quite sure I understood, you 
Said something about the fact that they used every kind 


of accusation, 


Gordon 
What was the accusation? 


The usual, 


Q Just tell me, I don't know what the usual accu- 


sations are? 


A I have no precise reccllection, but Graetz, who 
was one of the ring-leaders claimed 2ither mismanagement 
or -- the usuai diatribe. When you have made a 
contract -- 

Q Mr. Gordon, I don't know what the words 
usual diatribe" mean. 
A I will have to withdraw then; [ don’t either, 
I am just saying Mr. Graetz on occasion made sundry 
and various accusations. 

Q What were those accusations? 

I do not recall then. 

Q Did Mr. Harris make any sundry accusations? 

I don't think so, 

Q Did Mr. Cooper make any sccusations? 

I think so. 

Q What kind of accusations? 

I don't remember. 

Q Okay. 

Did Mr. Bell make any accusations? 


Not that I recall. 


Gordon 

Q Did Mr. Feil make any accusations? 

Not that I ever hear“, 

Q Did any other member of the Haitiwell Board 
make any accusations? 

A Not that [ recall. 

Q I now show you a document, whic’ has hereto 

fore been marked ¢s Defendaiut’s Exhibit 165 for identi- 
fication, upon a prior examination »efore trial, which 
represents a communication from ‘ir. Fraser fell to 
Mr. Murray Cooper; and ask you whether or not that 
letter was called to your attention at or anovt the date 
which it bears? 
A No, I kav2 no recollection of ever saving this 
letter before, wniil you showed it to ma. { have seen 
it at this examination, haven't I? 

Q That one, I wasn't sure tha: you had. 

Had you ever seen it at any time priur to 
the commencenent of this examination? 
A I don'+ think so. But if 1 had. i would have seen 
it at the offices of Sullivan & Cromweli. 

That would be the first time I ever knew of it, 

Q Let me read this portion ot Mr, Felt's etter 
to you, and I quox=e: “It is onr unders*anding tnrat 


because the werid price for copper now exceeds >a F4M! 


comestic price cor wire bar, the perforrsnce by Sedren 
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of its obligations under the original wire bar agreement 
would undoubtedly result in the insoivency of Sedren," 
Was that statement by Mr. Fell communicated 

to you? 
A Never. 

Q In words or substance, in the month of January 
of 19677 
A Never. 

Q At any time in 1967? 

Never. I testified that the first tine I ever saw 

was either at the office of Svilivan & 

Crowell or during the time of that examination. 

And prior to that time. I had ne-vre> kaowr ahout 
"it is our understanding." 

Q I had not asked you whether ~ou saw 
letter, we passed that, but whether or net the paragraph 
which I had read to you had been communicated to you 
by Mr. Cooper or any other Halliwell director in words 
or substance in the month of _anuary 1967? 


A And I have testified that I have no recoilection 


of anybody ever having said that to me. ard now as an 


aside, it dresn't even happen <o be truc: just & pare,- 
thetical aside, 


Q Is it your position now thet Sedren could 
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have commenced the delivery of wire va to Continental 
beginning with January 1. 1967 under ihe 1959 agree- 
ment without going into insolvency. 

MR. AKERS: Mr. Lotterman -- 


Q You said it was not true? 


That is a different story. 


MR. AKERS: Wait a minute, just a second. 


We have continued for some tine without any ace 
knowledgement of the fact that the letter of December 
28 provi:les the option of producing concentrates. 

Now, we are wasting an awfvi iot of time 

discussing in January what Mivht happen on the 
production of wire bar, and whether they could 
buy wire »ar on the open market, whea they had 
the option to sell concentrate, 

MR, LOTTERMAN: {I think I pointed out before, 
Akers. that when you purport to give someone 
options, and one of the options is economic 

cally or physically impossible, you are not pro- 
viding them with any options whatsoever. 

Kead Mr. Gordon's last statement, just before 

my question and Mr. Aker's objection. 
(Record read.) 


Q Would you been good enough to tell us why 


you say it doesn’é hapy: 


Simple vrithwetic 
Q Give us the sinple arithnm 


Tf the EGMI price was 35 


covld procsluce topper ut 20 cents a pound, wi 


difference did it make what the worid price of copper was: 
Now, the reason 
Q Go 
I finished. 


Q You started 


I gave vou 


a cigar 


MR. LOTTERMAN: 


Weuid ‘vou hea 


FE ns ew NS 
Oe Be gl 8 aoa 


Sir, 


April 12, 


substance 3 corpromise 
Continental #ne Sedrorelin’ 
the concentrates would h 
that any orefits 
realized by Continental 
divide: betywery 
ne specific recollection 
shore were 
ani forwards, and tha: 


Do you have any present 


‘Tection of what vour Feuction tO such a Proposal 


AKERS: Tf, in fact,it was made? 


WITNESS: [I contt have + recollect: 
« proposal baing mod: 
recolicction of any 
Prior to the meeting of APviL 72. 
RomMorenIiun Ske was presared, encaptioned “Mo. 
laltiwell-Sedven, Contractual Oslisations® 
Gated Avril 5, 1967, wich ts annexed as Schedui 
those Taut 


acne that momerardum. 


What is 
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19] NOW. 289 4%. vour Lestimony tlie the contents 
of this memorandum had bcen brought to the attention o¢ 
the Mogui renresentative: on the Psiliweil teard 
before the meeting of April 12? 

I have uo personal knowledge that that w 

That was my beticf at the tire 

Now. I wad inks deems ik 4a = 
of these minutes. and ask you whether or not they 
correctly reflect what transpired at the meeting of 
APTil 12, 19677 

MR. AKERS: For clarity heve, ifr. Lotterman. 

are we referring both to the initial aveting, and 

the adjourned meeting? 

MR. LOTTERMAN: Yes, 
addition te che question. 

THE: WITNGSS: I have no preseni 


recoilec*ion of the specific events 


at that meeting, but my best vecoitects 


substantialiy they are in accord woi4 what hanvened 
Se eh nase ON ee 
Q Now, I should like to cz1i :rouy particular 
attention to thai yortion of che minutes under the crp-~ 
tion “Modifications to 1989 Sales Agriemene * 


wherein .% 18 stated, "The Cheirnas 


reviewed th: memorandum. He stated thet 
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the averaging of the prices would be that Sedren would 
receive approximately 4° § cents per pound of copper 
making it,at best,u possible marginal producer." 
No you recall such a statement being made by 

Mr, Couver? 
A I have no recolijection of any such statement being 
made by Mr. Cooper. 

Q Do you recall that Mr. Cooper had computed, 
in accordance with the formula specified in the memorandum , 
the price that Sedren would receive for its copper, and 
that it came to 41.8 cents per pound? 


A i have no such knowledge. 


Q Had you made or dixvected that there be made 


in April of 1967, an exanination of the formule for the 
purpose of deternining the price that Sedren would receive 
for its concentrates fron January 1 so April of 1967? 
A I have no -- 
MR. AKERS: Excuse me, £ am not sure I undere 
stand the question, 
(Record read,) 
Q in other words, for the preceding three and 
@ half months. 
MR. AKERS: Do you understand the auestion? 


THE WITNESS: Yes. No, I nadn't made any 


WOTUU: 50% 


Such computatuon becuus* ali o Ae parties con- 
nected with the dis ussions were tamitiar with 

the four prices involved, and the calculations were 

being made continuousiy. 

Q What I am specificaliy asking you. Mi 
Gordon, is whether or not you were aware of whit price 
would result from the averaginp of th. irices for the 
four-month period from January 1, 1967, to April o£ 1967” 
A Approximately, of course, as wos everybody 
else, 

Q In your view, at that time, was it 
that would enabie Sedren to survive, (i *he* price 


continued to be the price for the balance of the 


term of the proposed contract? 


(Record rend.) 
A I have to enswer that questicr in two ways: First, 
if the Sedren Mine were operated correctly, 
got 41 or 42 cents a pound for their copper. the 
is yes. 

The second is, <nat in a highiy Fiuctuating 
market, we were trying to estinate whether tiie price 
would increase or decrease, lt wes the pinion of Soe 
people in the discussions that this would represent a 


minimum price, and in effect, it would be o higher price 


eractically speaking. so that 
ditficulty, I shouldp't sev 
seen to be am ability of Sedren to perform. 
Q Is anything contained in that memovandun. 
suggests any alteration of thut price. if it 
were established subsequenciy. that the Price 
ot enable Sedren tio survive? 


think the memorandum speaks for 


Q Was any such contingency diss 
of the Halliwell directors with YOU sc 
Not to my 


Q You 
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question, 
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Yes. 


Q Mr. Tower had been in charge of 


in direction and contro! of the mine, hed he 


~areietsponaienaesae 
Sao aca ne mee roe naanae ea anenc eeeeee 


m behalf of Malliwell? 


Yes. 


oo nemnomnamanewsecos 


Q Are you suggesting that Mr. Tower had been 


epee 


aeficient ir his Operation, in 


No, | am suggesving thet Mr. Tower as a consuitant, 


directing the policy operation of the mine had contin- 
uous frustratior, fron Mr. Graetz 


ordon 


and from Mr. Cooper. There were difficulties with 
mine managers, and miltitudinous interferences, 
and these, the composite effect of 
had a deleterious effect on what Mr. Tower could do 
for the benefit of the mine, 
Q What activities of Mr, Graets constituted 
a deleterious effect unon the operation of tire mine? 
A Well, [ cannot give you chapter anc verse, today, 
but the records of the Sedren Company are replete with 
mine manager reports, indicating the interference of 
Mr. Graetz, his officiousness, his insultine people. After 
all, Mr. Graetz and Mr. Cooper, as security salesmen, 
had no training, and had no knowledge of mining prace 
tices, and they became very officious an? difficult. 
Mr. Tower complained on occasion; other mine 
managers had complaine. I had state] this at severel 
meetings, that this duality of operation was a 
difficulty, I had suggested a centralization of authority 
and at one time, we gave Mr, Cooper central authority. 
So that the questicn of proper operation was a. 
necessary factor. Obviously, if a mine could produce 


copper at 35 cents a pound, it could sell 


cents. It wasn't going to nave any difficulty, If it 


was going to have to spend sixty cents to produce a 


pound which it sold at 41 
ficulty so the effectiveness 
a very necessary element 
perform its agreements. 

0 What act or acts performed hy Mr. Cooper 
constituted a deleterious offect upon the eneretion of 
the mine? 

A I repeat my testimony The records and reports of 
the people in the company indicate what they are. 
don't recall now. 

18) Do you have any recollection at “ne present 
time of any deleterious acts performed by Mr. Cooper 
as you testified? 

A Since I didn't know the details of onevation, I 

am reporting to you, I am testifying ow thai Mr. Tower 
on Many occasions reported to me about the interference, 
and I do not recall what they were at thi 

I know that mine managers complained, end I can't 


recall at this time what the specifics were, 


Q Did Mr. Kennedy report to you from time to 


time about the activities of Mr. Graetz and Mr. 
Cooper and their effect upon thie procuction of the 
mine? 


A At some times, yes, to the same effect, 


the 


recacned 


Company 1S a factor that wa: 

custoners." 
bey Now, \TETUTHIne TO 
ef April 12.) 0967s) Te. te Pepe 
that “a lengthy discussion ensuza” 
reviewed the menorandim 
Of the priges as specified 
that"Sedren would receive “‘prroxinmat: 
pound of copper.” 

No you recai' 
discussion which ensued 
chairman? 

have no praesent i 
he minutes fu; 

cussion, the chairman stot chat prey 
of December 31, 1966, after if percent 

ye Ad ied agg "i 
reported to hin by the mine, af ‘Proven 
1.64 percent copper, Inferred, 
percent copper." 

Do you recali those fiaures 


airman at that meeting? 


No, sir. 


oO 
} 


wus adjourned 


wi lai 


Goran 
I Just went to point something ou 
n Ver 


(Witraas ant osunesd cans 


A So ahead, 
SCE ARN oneiieoenies een ~ Sas “ 
Q According to t 


- ” 


. he minutes, the nantise which 
had commenced at 19:30 o'clock in the forenoon of that 
day was then adjourned until two otclock in the after-~ 
noon. 
Do you recall that adjournment? 
Yes, sir. 
Q And do you recall that Mr. Keller was called 
into the meeting when it reconvened at two o'clock in 
the afternoon, as counsel for Continental Copper §& 
Steel Industries? 
MR. AKERS: I am going to object to 
characterization, It identifies what Mr. 
is e+ it does not say he was called in as 
for Continental. 
Q Was Mr. Keller , as counsel 
for Continental Copper , invited to be present? 
A I have no present recollection, but I do not dis- 
pute it. 
Q Now, resolutions were thereupon introduced 


which would authorize the execution by Halliwell §& Sedren 


| 


Fe il Did 
{i Hapa 


| of the contract amendmenis and sveneral releases pravicsied 


3}. the wemorandum dared Asrii %. 1967. 


No you recalti at this time th. 

Mr. Knight and Mr. Bell took upon those resoiutions? 
A No. To the best of my recolleccionr, Mr. Knign: 
and Mr. Bell said they would not vove in favor 2f tre 
memorandum. 

Q Nid they state the reasons why they would 
not vote in favor of the memovandun.” 

I have no present recollection tnav tiey did but 
they might have. 

Q Have you any recollectic: 
said were their reasons for refusing + 
menerandum? 
A None. 

Q Had they expressed theii opposition to the 
memorandum at any time to you prior to the asetin,? 
A I have no recollection of having discussed the 
matter with them. 

© Were you informed by anybody, prior the meeting, Mr. 

arris oranyone else, in words or substance. that ‘fr, Knag ht 

and Mr. Beil would not approve the wemorandiua? 
A Not to the best of my recollection, 


Q Were you advised by Mr. Harris cr anyone else« 


Gordon 


in words or substance, that if you forced the matter to a 

vote, they would resign? 

A No, Sif, - recollection of any such conversatior. 
ir | Son, iin you remember how Mr. Poll voted at 

that meeting, in connection with the memorandum? 

MR. AKERS: I object to that question. The 
question is an improper one, since the minutes that 
already been examined indicate there was no question 
of how he voted. 

MR. LOTTERMAN: No, I an asking for his 
recollection, Mr, «= 

MR. AKERS: Of how he voted, but that pre« 
sumes that he voted. And the minutes express that 


ort 
’ 


he did not. 


MR. LOTTERMAN: All right. That is quite a 


technicality. I would have to be a Talmudic student 
to understand that. But let's put it this she 
| ah Mes Ma sidan ine nabs aes: any State- 
ment about his Position upon those resolutions? 
A { have no specific recollection of Mr. Fell making 
any statement of his position. 
Q Would this sentence contained ia the minutes 


of the adjourned meeting at two o'clock, refresh your 


recoilection: "Mr. Fell also indicated he would not 


$19 
Gore 


| vote in favor of the edoption of che resoiviions." 
| A What is the question? 
Q Does that refresh your recollection of Mr 
Feli's position at that meeting in coarection with the 
adoption of the resolutions? 
A No, it doesn’t refresh mv recollectior. 
Q liad you heen informed before th- meeting by 
Mr. Feli that he would not vote in favor of the memorandum 
or the adoption of the resolutions épnroving «he memo- 
randum? 
A NO, Sits 
Q Did you ask Mr. fell when he made this state 
ment at the meeting that he would net vote in favor of 
the adoption of the resolutions why he would not vot» in 
favor of those resolutions? 
A I have no recollection of ever asking him that 
question, 
Q Was it a matter of any interest «co you to 
find out what Mr. Fell's position was at tnat time, and 


upon what it was based? 


A He had already indicated his ition. according 


to those minutes, 
Q But he didn't indicate the isacon: 


No, 


Did you 
A { have no recollection 
reasons 
Do you have auy recollection of having eny 
the ASONS which motivater nis statemen+? 
MR. AKERS: TI object to the question. M7 
Gordon's interest is 
MR. LOTYTERMAN: Oh, yes, his interest may 
very wel! 
MR, AKERS: You can ask ebout things that 
occurred, or what Mr. Gordon’ 
net whether 7%; 
Did anyone 
reasons, for the reasons which 
Statement? 
A T have no recollectien of any such conversati 
Q Do you remember, after the snairman:called fora 
vote, that Mr. Fell tendered his resignation es 8 director 
of the company? 
A Yes, i do, 
C Did you ask him why he wes 
A < have no recollection of asking 


to his reasons or motivation. 


© Was there anything said at chat meeting about 


Govaor 
the reasons for his resignation? 
A T have no recolisci:on ot whevher there was or 
there was not. 

Q Do you rememher whether Mr. Harris od Mr. 
Fell why he was resigning? 

A I just testified, I have no recoliecrion of any 
conversation on that subject, 

Q According to these minutes, after Mv, Pell 
tendered his resignation, Mr. Knight. and Mr. Bell tendered 
their resignations, is that correct? 

A I can't testify as to the sequence. ! have no 
recollection of that, but I know thst they tendered their 
resignations. Whether they were before or after, I 
couldn't tell you. 


Q Did either Mr. Bell or Mr. Knight express 


any reasons why they were resigning from the Board? 


A J have no recollection of them expressing thenselves 
at all on that point. 

Q Did you ask them why they were resigning? 
A I have no recollection of asking, having asked 
them or whether I didn't. 

Q Did anyone else at that neeting ask them why 
they were resigning? 
A x have no recollection of anyone asking them that 


question, 


ee 
ee eT 


GOTac 


8) Now, after thev retired. was a vote taken 
the resolutions? 

A I beiievo so. 

0 I ask you to read the paragraph or page 4 
of those minutes, which commences with the words. "tir. 
Baussen refrained from voting, 

Does that refresh your recollection as to 
the votes cast by the remaining members of th: Bozrd of 
Uirectors of Halliweil, when the meiter was put te 2 
vote? 

XY have no present recollectio; of the evactuess of 
the report, but ir substance, it is corvect. 

Q Do you remember that Mr. S32aussar refrained 
from voting? 

A Yes, 1 @o. 

0 And do you remember whether or not He, Graectz 
made the statement when he veted, which is yvecorded in 
these minutes, the statement, "that white this was not 
the best contract for the Company, it was a stop-gap 
until a new one could be negotiated?" 


f, 


A i have no recollection of Graetz having said that. 
Q Now, in voting at that time, you voted to 
approve the resolution, did you not? 


A Yes, sir. 


Gora: $25 


Q Mr. Knorr voted to approve the resolution? 

I believe so, 

Q Mr. Wheeler voted to approve the resolution? 
A I have 9 personal recollection of this, but I 
am acceping your statement from the minutes. 

Q According to the minutes, Mr. Ungerleider 
and Mr. Harris voted to approve the resolutions, is that 
correct? 

A It is correct, if that is what the minutes Sey, 
yes. 

Q Now, with the resignation cf Mr. “etl, Mr. 
Knight and Mr, Bell, how many directors renained on the 
Board of Halliwell? 

A I wiil have ¢<o add them up. I dont xnuw, I wili 
check, 

The resignation of Beil. and Xnight is ‘wo, and 
Feli is three.. So there is eight. 

Q Mr. Baussan didn't vote, so seven persons 
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voted in favor of the resolutions, is that correct? 


A If that is what the minutes record, I accevt your 


Statenent. 
Q And of the seven, five were directors of 
Continental? 


A Four were directors of Continental. 


Gordon 
Q Mr. Knory was 3n offices of Concinental? 


Yes, but not a director. 


Q So four of those who voted to evprove the 


resolutions were directors of Continentai,and one the fifth, 


Mr. Knorr, was an officer of Continental, and its treas 
urer, is that correct? 
A Yos, sir, .thet is correct. 

Q Nid anyone suggest at that time thet because 
of the interest in Continental possessed by Mr, Cordon, 
Mr. Knorr, Mr. Wheeler, Mr. Ungerle:der, and Mr. Harris, 

they should refrain from voting, upor 2 notter 
affecting Halliwell §& Continental? 
\There was no such suggestion made ic the 
knowledge oy anybody. 

Q You recall, do you nei. on prior 
eccasions, when matters came hefcre the Foerd 
Directors of Heiliwell involving Continental, thaz 
Continental norinees or Continental representatives did 
not vote upon those matters because of their interest 
in Continental? 

No. 

MR. AKERS: On some prior occasion 

Lotterman, 

On some prior occasions? 


On some prior occasions, interested perties 


Gordon 


disclosing their interest preferred not to vote, 


9 Did you consider that you, Mr, Gordon, were 
an interested party at this meeting? 
A Interested? 


ee ae Ah et, 


Q Yes, in the sense that, because of your 


‘ 
ee ee ey 


interest, you should not vote? 
MR, AKERS: That is not a sense that anybody 
at this end of the table has been talking 
about. f 
Q Nid you consider yourself an ir’. sted 
party which would disqualify you from voting upon 
these resolutions? 
A No. 
Q Nid you consider that Mr. Knorr was an 
interested party who was disquaiified from voting 
upon these matters? 
MR. AKERS: Let's ask the same question 
each time, and we may be able to cut down on the 
objections. Do you want to ask the question dif- 
ferently with respect to Mr. \norr? 
MR. LOTTERMAN: No, I will otk the same 
question for Mr. Knorr, What is the question that 
you prefer? 


(continued on next page.) 


MRo AKERS: TF am not going to prefer ques- 
tions, but I would like them to hs 
it is understood -«° 
Q Nid you consider that 
ested party who was disqual’ fied 
time? 
3 


I considered that Mz. Wheeler disciosed liis inter 


was not disqualified from voting, Mr. Keller 


counsel for Continental Copper & 


present, and he took no such position, 

9) Did you consider that 

The same inswer. 

‘) --was an interested party was disqualified from 
voting? 
A The same answer, 

Q And would the anawer be che same 
you the same ouestion about Mr. Harris? 

NO. 

0) Did yor cousider that 
-to- vote? 
A. YeSa 

Q In spit 
of Continent:1? 


A In spite of the fact that I other interests 


on the other side, yes. 


Cordor: 327 


oO You made a reference to Mr. Keller a moment #go, 
tT am not quite sure that T understood the reference. 
Rather than have Mr. Reniamin read it beck to me -- 

A ' I£€ you show me the minutes, maybe I can point it 
to you. 

Q I will be happy cto. 

A As I recali, you pointed out to me that Mr. Keiier 
was invited to attend the meeting, 
Q Yes, 
A All right. All I said was that Mr. Keller was pre- 
sent and he didn't make any reconmerdations such as you 
have indicated about disqualification. 

8) Was there any discussion 3¢ that tiae uaachey 
a lawful quorum ef the Boerd of Directors of Yalliwel} 
was present? 
A I have no present recollection of any 
cussion. 

Q Did anybody ask that question wheter or not 
a quorum, a lawful quorum of the Board of Directors was 
present and capable o£ voting upon these resojutions? 


A Y have no recollection of that question }aving been 


asked by anybody. 


ppeeremmomancttunnitenanestaypas sr 


Q Did you at any subsequent: cine ask Mr, Fel) 


why he resigned? 


you at any subsequent cine 
hy they ves: ned? 
ot sure | ever 
result of action taken 

Board of: Directors of Halliw on April 12, 
correct to say thet 
Jaltary 1, 1967,. br 
CCS, were thereupon signed pursucnt te the av cicrization 
granted by at beard of Directors in thes esaolutions? 


Well. 
“Ri nteiteramerromtacnansieumees 


anyone 
Subsequent to cnailenge 
the propriet; the ecti of the Board cf Pirectors 


Nal+iwell in approvins these 


| 


Sedren and Continesta! upon the 
tawfully authorized or lawfauli: 
tion of the Board of Oirectors of 
MR. AKERS: I am going to 
the question. 
Q 
tatrocuced anc marked «s a port of 


for identificarion which purports to constitut: 


gt nse a nee resi A TN 
ne cen a a ee NARA ORC NT NET 
metres a rete nt PAC GOA OTT 
eceassan oie ato hana nr RNS 


& letter from z Mr. Menzel, of tic law firm o¢ 


{sso eet agian canst renenetimeeareincnetin<atpesmacnis—eeeens tie 
Meme a genet me item 


SO 8R.T FM OR 
SONTINUED EXAMINATION 


BY Mk, LOTTEPRMANS 


Q Mr. Gordon, 


and other Continental people on the ilalliwei? 


to stand for re-election. ce 
A don't remenber 
refused to stain 


Ani 


Continens 


think thai 


can you 
decided in June 

I wanted 
Situation. lanted no pirt of it, 
Q Did you instruct the 


> 


Continentai peop’.2, uith the exception 


EXCERPTS FROM THE DEPOSITION OF THE 
DEFENDANT CONTINENTAL COPPER & STEEL 
INDUSTRIES, INC, by and through 

THOMAS J. KENNEDY, A VICE-PRESIDENT 


3 
objections, except as to the form of the question, 
shail be reserwed to the time of the trial. 

IT IS FURTHER STIPULATED AND AGREED that the 
within examination way be subscribed and sworn to 
before any Notary Public with the same force and 
effect as though subscribed and sworn to before 


thie Court. 


THOMAS Fi KENNEDY, having 
been first duly sworn by the Conmissioner of 


Deeds, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. LOTTERMAN: 

Q Please state your full nawe and present 
residence for the record. 
A Thomas J. Kennedy, 40 West 77th Street, New York 
City. 

Q Mr. Kennedy, would you be good enough to 
state your business address for the record. 
A 60 East 42nd Street. 

Q That is the office of Continental Copper & 


Steel Industries, Inc., is it not? 
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Keanedy 
te is. 
Q You are presently employed by Continental 


Copper, are you not? 


0 In what capacity? 

Vice President ia chavge of mining. 

Q For how long « peviod of time ni you beer 
employed by Continental Copper as a vice president? 
A | As vice president, since 1968 ~-- XI forget the vx- 
act date -- sometime in November or December. 

Q Were you eapieyed by Continental prior to 
that date? 
A Yes, was. 

Q for how long a period of ‘ime? 

From October 13, 1958. 

Q In what capacity? 
& I was hired as <n edwinistrative assistani to che 
president. Do you want me to go straight on throug? 

Q How long did you remain in that position 
and what other positions did you occupy? 
A I was administrative assistant to the president 
for approximstely 4 year; general manager for Niagaxa 
Falls Mining & Smelting, which was approximately a vear 


and a half until we sold that division. I was made a 


Kennedy 
vice president of CCS Mining Company which was a 
Canadian subsidiary, a holding company for a stock in 
the Chilean company that we eventually acquired. 


Q When did that take piace; not the acquisi- 


tion but when you acquired it? 
A CCS Mining Company? 

Q Yes. 

That was, I believe, 1962. 

Q How long have you remained in that position? 

I believe I still have that title. 

Q Now, you say that was a wholly-owned sub- 
sidiary of Continental Copper? 

A That was -- that hasn't been liquidated as yer. 

Q Now, prior to your initial employment by 
Continental Copper, in what field of activity were you 
engaged? 

A Primarily international metal trading. 

Q Is that a company? 

A No -- no. It is a general activity, international 
wetal trading, different types of wetale -- purchasing 
metals in one country and selling in another. 

Q What company? 

A Mercantile Metals and Miles Metals. From 1952 
to 1954 I was with Mercantile and with Miles Metal Cor- 


Kennedy 6 
Se LATE 
poration from 1954 through 1956 ,aad I went beck to 
iil ud at 
Mercantile Metal, ¥rc had been reorganized, until 1958, 
when I joined Continental. 
Q Now, for just « brief moment, I would like 
to get some idee of your academic background. 


Are you a college graduate? 


Q What college? 
A Columbia, i have a Bachelor's degree. 

Q You have no other degrees? 
A Bachelor's degree, right. 

Q After you left Columbia with 4 Bachelor’s 
degree, did you join any firm or firms? 
A I went to Chemical Back im their executive train- 
ing program and I was in the training program for one 


year and then for one year in the credit department and 
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foreign departwent. 


Q 


To Mercantile Metal. 


And from there where did you go? 


Q Then you began your contact with buying and 


selling metals on the intermational exchange? 


A Yes. 


Q Would it be correct to characterize your 


activity as a trader in metals? 


Kennedy 


Q Have you had any experience in the actual 
operation of , mine? 
A No. 

Q To the present date, is thet true? 

Until the time we became interested in Sedren. 

Q When did you first hear the name of Sedren? 

1959. 

Q Now, @ contract was executed by and between 


Consolidated Halliwell, Sedren and Continental Copper 


which is dated April 1, 1959. Can you tell us, in re- 


lation to that date, how long before that date you be-~ 
came acquainted with the name of Sedren and Halliwel1? 
em I believe it wag in the first deys of January. 
| Q Who Datledned, set of Sedren and its activ- 
ities and ite corporate position? 

MR. AKERS: I am going to object. He has 
not testified that anybody informed him of those 
matterea. 

Do you want to ask him first if he heard 
of it? 

! eS Q In what context did you first hear sie, 
connection between Continental Copper and Halliwell and 


Sedren? 
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Kennedy 8 
As 4 poasibility for Continental to participate 


in @ new mine. 


Q By whom were you go inforaed? 

Mr. Mortimor Gorcon. Ga 

Q Was there any talk at thet time of acquiring 
Sedren from Hailiweil? 
A I don't remember actually anything about acquiring 
it at the time, 

Q Now, at the time that you first heard of m4 
name Sedren and Halliwell, at any time prior thereto, 
hed Continental owned aay producing mine? 
A To my knowledge, uc. 

Q All of the copper that Continental required 
in its own operation was purchased on che open market, 
is that correct? 
A Primarily from the prime producers in the United 
States. 

Q Under contracts? 

Under contracts. 

The open market, if I may, is usually the trading, 
the dealing market. 

Q But there was no mine that Continental 


possessed which constituted a source to it of copper? 


A Ho, there were none. 


Kennedy 22 
and then about one and a half million tona, I believe 
he classified it, as possible reserves. 

Q Did Mr. Krueger undertake an investigation 
of the ore reserves on his own? 
A Yes. 

Q Was that included in the report? 


Yes. 


Q Can you tell us how much cf an estimated 


ore reserve Mr. Krueger arrived at? 
A As I remember he had come up wiih slightly uncer 
two million tons of proven ore reserves and there must 
have been another million and a half in probable and 
possible -- I don’t remember the breakdowr. alata 
Q Did the Hirnchman Report vefer to the grade 
of ore which might be found in the Secren mine? 
A I believe it did. 
Q Do you have any recollection of what he 
found in that xegard or what he estimeted in that regard? 
A I believe it was a 2.2 -~- 
Q And Mr. Weber? 
A Mr. Weber's had elso been in approximately the 


same &reé. 


Q And Mr. Krueger? 


| & Mr. Krueger algo. | 


“TC iy 
@) Mow, siuhace fo the sumrission vy Mr. 


Krueger of his cepoxt, wuak position Aiea Chase take in 


2-3 >e¢2zmo 


connection with thin proposed venture” 
A They had been sctually iatervestos 
with an invesaorene in cao wtLae but ev acuclly thie vas 
voted down by, = dea. their Board. 

Q Do you know shy it was voted down? 
A i was told that they didn't want to be asaoclatc« 
with che Mogul «roup because they thought cite Mozul 


4 


group was too speculative on the Toronico imechange. 
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Q Was there any cher reason ef which you vere 
inZorucd? 
A No. 

Q Waco there awy & .tensslon 2. a’. apoutr tne 


suffielency of the ore reserves to warcany aay Lone 
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tena investment? 
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A Yes. 

Q What was that discussion? 
A Jist whether ox not there was cough ore -- preven 
ore reserves aed probable and pesaible ore reserves ‘to 
pay out total investmeus. 

Q Has chat the position Chavo teok., smong otke 
things -- 


MR. AKERS: Freuse me. FT do not unders 73nd 


Kennedy 
your question, Mr. Lotterman. 

What position? 

MR. LOTTERMAN: The pogition that Mr. 
Kennedy just expressed that there was not euffi- 
cient proven ore reserves, probable. possible 
and so forth, to sustain a payout over a peciod 
of time. 

MR. AKERS: That was not what Mr. Kenneay 
expressed. He said there was a discussion of 
whether or not there was sufficient ove reserves. 
Q Did Chase take the positioa, so far as you 

know or were informed, that there were not suffictent 

ore reserves to justify the payout of contemplated 

total investments? 

A No. 
Q That there were not? 

A No. To my knowledge they thought there would be 

sufficient ore reserves to pay out the investment. | 
Q Did Mr. Krueger submit eny other report than 


the one to which you referred? 


A That was the only one 1 had seen. 


Q So far as you know there was only one report 
prepared and submitted by Mr. Krueger? 


A Yes, 


Kennedy 
Krueger Repove? 
Tt preceded it, 


ag cha & report paid fox by Sontinente! ’ 


Coes the name, Mr. Tower, mean anything 


ee 


was a mining 2xpercc, wes he 


) yas a mining expert refeined by Cca- 
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tinentai? 
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A Right. 
Q Vas he renainea n° been eaployer v5 
Continental before 


A No. 
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Q Can you tell us when if: wos approximatcly 


= Ww 


that he was so enployoa? 

A Axter tbe Krueger Report and Cher? Taternational 
Investment Corporation withdrew from the possibility of 
this project, { vad asked M~. Krueger if ha knew of a 
first clase ciuing comsuicant. He had sugcested & nae 
ber of them, »sug which was George Tower. YT contacted 
Mr. Tower and he céme in aod was engaged on @ per dicn 


basis. 


Kennedy 
Q For what purpose? 
To inspect the Sedren wine, primarily. 
Q Was it for the purpose of checking on the 
various reports that Continental had in connection with 
that mine? ‘ 
A Yes, and also to wake an on-the-spot survey. | 
Q Now, let's take these repo:ts somewhat in 
order, 
Was there any substantial difference between 
the Krueger Report and the Weber Report:? 
& In proven ore reserves, yes, there was a substen- 
tial difference. 
Q Was there any substantiel difference in aay 
Yespect? 


As far as I remember, no. 


Q The Weber Report envisioned a proven ore re- 


of how such? 
I believe he had soueplace in the neighborhood of 
and a half million tons. 


Q And the Krueger Report, on that score, wes 


Under two million. 
Q With respect to the Hirschman Report, was 


any substantial difference between the Krueger an4 


Kenedy 
fox identification. 
MR, AKSHS: He has net reviewed Plagntiti's 
Pahibic 4. 
Uniesa you wart him to rev lew « 
tract? 
MR. LOTTERMAN: Yes. 
Q That was previously maxked Plaintiff’ s 
4 for identification (handing). 
A The report was after the 1959 eonccact and the 
visit was afcer the 1959 cont-rect. 
Q Now, Lei’s aec back, for just a woment, to 
the winutes cf the meeting of the Roard of Directors of 
Jenuary 22, 1959 which naz heretofore ocer warked Plain 


ti££'s Exhibit £8 for identification. 
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Were yeu faniitar with the fac:: which Mr. 


— 
— 


Gordon repocted st that meeting that wher the prepoeal 


Aw 


for Continental‘s participation in che Financing of 
Sedren was submitted to the Finance Cowaittee, certain 
members of the F/aance Committee felt that it was not 
advisable to accept ths proposal fer s:veral reasons. 
Were you familiar with thar feeling on «he part of the 
Finance Committee? 

A No, giv, not thet i remesber. 


Q vere you edvised that among the reasone 
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Sssigned by some of the members of the Finance Comm! ttee 
was the fact that the company lacked experience and know- 
how in the mining business? 
A No, this was never mentioned to me. 
Q It is a fact, is it aot, that as of January 
22, 1959, the company did lack experience and know-how 


in the mining business? 


A Yes, I would say that is a fuct, | 


Q I now show you what Mr. Akers has called 
the 1959 contract, heretofore marked Piaintiff's Exhibit 
4 for identification and ask you to exsmine that contract 
and tell us whether or sot you were called upon by any 
Continental officers prior to the executica of that con- 
tract to participate in the prepaxation of the agreement? 
A Yes, I was célled on to participate in the prepar- 
ation of this document. 

Q By whom were you called upon to do so? 

Mr. Gordon. 

Q And what part did you play in the prepara- 
tion of that document? 


A Well, actually the commercial terms of the purchase 


had been worked out by myself in conjuaction with Mr. 


Gordon. 


Q With whom had you worked it ove? 
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Kennedy 
Bell was representing Haiiivel]) and Nort. 1 believe 
Mr. Groetsz was crere at che clme cepresenting National 
Outlook. i believe Nr. Keller sat in on port of the 
discussions. 

Q wnG who eonstituceé che scroti cing team 
of Continental? 

A Basically. Mx. Cordon ond myeeli. 

C Now. Lock’.as; 
vides, doce it 
wire bar? 

A That is curr 

9 And comper concentirats: 

That is correct. 

Q Was there auy disevssion icfore that 
tract was signed of iow Usilivell could moar che 
gation of that contract by converting the concentr 
into wire bar? 

A Yes, there was such discussion co it 

Q Can you give us, in subetence, the aature 
of that discussi.ca? 

4 At the time, atc the jnceptior of thse negotié- 
tious. we bes bees discussing the idea of Oontiacutel 
purchasing the concentrates and then converting the 


concentrates itaclf and paving wire bar for Hatfield 


Kennedy 36 

Wire & Cable. Dr. Weber, representing Hailiwell and 
Mogul, was a,ainst this. He wanted to have the concen- 
trates and, as he said at the time, "Wheel and deal in 
the world market." On that basis we «ere trying to 
obtain a source of copper wire bar competitive with the 
U.S. prime producers prices because we have been caught 
in too many squeezes previously in the fluctuation of 
the world market. 

It was finally decided that if wa were to take 


the copper, the refined copper, rather than the concen- 


trates that it would be on this basis, that is the | 


eighty million pounds. 

Q Was there any discussion of how Halliwell 
would be able to convert the concentrates into wire bar? 
A Yes. Haliiweil was working with Philipp Brothers 
~- they believed they would work it through Philipp 
Brothers. 

Q Did you become familiar with the contract 
which was executed hy and between Hailiweli and Philipp 
Brothers, the inif:ial contract for the production of 
wire bar from concentrates? 

A The date on that, Mr. Lotterman, please? 
Q The date I believe, Mr. Kennedy, is Deceuber 


31, 1959 but I would likeyou to check the document here- 


1960? 


A I believe lc vas discussed but f cana.t remember 


2-3 > ama 


dates, 

Q Was there any diseussion &t or Sbowi thet 
time of the ability of islliveli to carry through the 
eighty million pound ws xguirenent if the or? reserves 


were less than origineliy ecntenplated? 


1 shew you 4 document date: 


encaptioned “Outline of proposed trans > 


Mr “DMA ee | 


entai Copper & Steel Industries, ine. znd Malliwell” 
whieh recftes tre fae that preseat wer? Movtimor 
Gordon, Herman Keilex, Waite: Kaorr avi Thowas Kennel). 
which has proviousiy beca werked Plain iff! 

for identification. 7 ask you to read thie Fx 

teil me whether or not it accurately eoflects what tiran- 
spired at that meeting on thet day? 

A To the best of wy wemory it does refiect the dis- 
cussions of the day except one that is rather gler’ng 
and I quote, "Overall active managcnon: of progran 6°)? 
come under CCS cocis ant the maa cesporsibi« for this 


operation will tc Thomar Keacedy." 


| 
! 
| 
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take that in casy stiges. Mv. Kennedy. 


‘ou see the memorandum of that meetia 


Kennedy 55 
after it was prepared? Was it circulaicd to you for 
the purpose of having you furnished with a memorandum 
of what transpired at that meeting? 

A I don’t remember seeing this memorandum. 

Q Do you recall -~ 

After the meeting? 

Q Do you recall seeing it at any time before 
you were confronted with that memorandim at this hear- 
ing? 

A Last week when Iwas reviewing the documents. 
Q And you saw that for the first time since 


the date which it bears? 


A Yes. | 


Q Did anyone cell you at thoi: meeting ox 


shortly thereafter that you were in charge of Haili- 
well ~- 

MR, AKERS: [I object. That is not what the 

memorandum séys. 

Okay. Let's take the exact items, 

Did anyone tell you at that meeting or eny- 
time shortly thereafter that “Overall active managerent 
of program will come under the CCS aegis and the mar 
responsible for this operation will be Tho-cas Kennedy ."'? 


y No, ao one told me that. 


Q Did you ever reecive any inetrictions frou 
Mr. Gordon ox anyone clee cosnected wita Contincetas . 
to assume vesponsib’ lity for the overall active weneic- 
ment of Halliweii? 
MR, AKERS: I am geing to odjest. That is 
not what ihe meworandum says. 
MR. LOTTERMAN: 1 cu not  vsferving te thc 
memorvanduir, 
MR. AKERS: Mate tha: clear thea. 


Q Wholly apart xrrou tais menrcrandum. were you 
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ever told by Mr. Gordon o7 avy offieer of Gontinentat 
to assume overall active management of Haliinwel1? 
A No, sir. 

Q Now, this merocendum contciclétes a nev 
Board of Directors of Halliwell, does te not? 


A That is wharc i see sct ferth there, jus. 
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Q Justi: to wake gure, sre these haudwritcen 
portions opposite of the names of the five CCS repre- 
sentatives in your handwriting? 

A lo, sir. 
9 Is there asything in peacii or ink on the: 


memorandum which is in your handwriting? 


iow, on May of 1961 at the tiw: of this 


* 


Kennedy 
wire bar was being supplied by Sediren? 
MR. AKERS: As of what tine? 
MR. LOTTERMAN: As of this dat2, May 1961. 

A Was actually being suppiied or wes supposed to be 
supplied? 

Q Let's take it both ways, s:ppo3ed to be sup- 
plied and actually being supplied. 
A Let me calculate it, please, 

Q Sure. 
A It was suppcsed to be supplied, 1 beileve by wy 
calculations which I would Like to have an opportunity 
to check -~ 

Q Of course. 
A -~- a fifth to a sixth of our requirements and 1 
believe over the total period it was probably a third 
of what they were supposed to supply. 

Q Now, turning back to this wzemorandum of May 
3, 1961, was anyone charged at that meeting with the 
task of preparing a summary of what transpired at that 


meeting, to your present recollection? 


A Someone must have been charged, Sut i don't rewember 


who. More than Likely, Mr. Keller. 
Q Are you saying at the presznt Cime that you 


never saw this memorandum of May 3, 1951, heretofore 
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Ne ouedy 
marked Plaintiff's Bxovitce 106 for icontivication, unti' 
this deposition? 


ter -ified to tha<. 


iL just wer ced to make 
it think you héeve bis answer. 


have a di=ferent cuestion, let's zo 


time subgceanent to ay 3, 190] dic you 
have any discussion with Mx. Gordon, b::. Feller or Hr. 
? t 
Knorr in connection wich any of the ecnterts of this 


memorandiin? 


that memcvandun did you dis-~- 

cuss at a ister date and wirh whom did you diacuss it? 
A The ICA guercntees. This would have been oiscussed 
among all of us before the aforementioned. I believe 
that would be the one point. 

Q So far as you know, from and afctex May S, 
1961, who war in overall active charge of the operation 
of Halliwell? 
A Active chaige of che overation os Hailiweil -- ¢ 
would say that it would have been ftir. Harris, to my 


reco Llection. 


Xenneay 


Q Now, I call your attention to che paragraph 


on Page 3 which you mentioned before, ‘Overall active 
management of program will come under (CS 2egis end th- 
man reeponsible for this operation wii). be Thomas J, 
Kennedy." Have you any way of explatuing che meanins 
that paragraph? 

A No sir, I don't. 

Q After you discovered that that paragraph 
included in that memorandum, did you speak to any ofitiec 
of Continental to ascertain tts meaning and iatadegt 
A As I said 1 discovered tts meani-: Jast week. 

Q Since last week did you talk to anybody, 
Keller or anybo‘\y else, aa to the weaning sad intent 
that paragraph? 

A I mentionod the paragraph to Mr. Kel'er and I ve- 
Lieve his reaction to it was the same 2s mine was, that 
it was just poor wording. 

Q Did you ack Mr. Keller whether he had pre~ 
pared that memorandum? 

A No, I did not. 

Q Did you ask him how he cam) to his conclusion 

that 1t was just poor wording? 


A No, I did not. 


Q Did you ask him what the basis of that con- 


Raa vey: dy 
clusion was? 


A No, I did not. 


Z2—-i Ft azmea 


Q Did vou ask anybody else that had any connec~ 
tion with Continental what the meaning of that paragraph 
was? 

A No, I did not. 

Q There cam:.a time, did there nov, Mr. Keaned;. 
when signatories upon the bunk account of Halliwell in 
the City of New York wexe changed to fvelude the 
ental personnel? 

A Yes. 
Were you one of those aigrarories? 
: best of wy recollection, uo. 
Q Do you know who those sigr ic 
No, I do not. 


9 Were you advised by anyone at Continental o« 
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the purpose of changing the signatorie; upon those bant 


accounts? 
4 No. 

su, Q Did chere come & tie vher you were informes 
that, as set forth in the mesorendum that wa just dis- 
cussed, Mr. Gordon, Mr. Ungerleide:s, *:. Knorr, Mr. 


Wheeler and tr. Harris vere alected ta the Board of Di- 


veetors of Kalliwell? 


Kennedy 

Was I informed of this? 

Q Yes. 

Yes. 

Q They were elected at the asnual general 
meeting of the shareholders on June 20, 1991. Would 
you say that you were informed of their election to 
the Board of Direcizors of Halliwell at or about that 
date? 

A 
MR. AKERS: Would this be cn appropriate 
time to break for Lunch? 


MR. LOTTERMAN: Yes. 


(Whereupon, at 12:20 p.m. 5 luacheon recess 


was taken.) 


"AGE NAGY 
don’t believe & disnussion gar 3e 


Q Now, from and after May or 1961, what were 
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your functions, so far cs Gentinencal was eoncesacd. 
vis-a-vis Halliwell aad the Sedren miro? What dutics 
were you called upon co perfor: Le 

A Liaison between the wenbers of Continantas anc 
Halliwell-Sedren; also with ministers “n che governors 
in Haiti and then also on the overell markecing whieh 


had already seen covered on the cy 


—~<~ Omens Of-sDOVM 


Q In discharging these xine } You were ine 
terested, were you not, In tne wk. ef “ha mine? 
A Yes. 

Q The output cf the mine wo 


large extent what you were vequire: 
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Hatfield in the opan sarket by wey of 


A No, not actually, because there vas copper comiyg. 


~w Z2P>= 


It was Fine. This did cot affeet dati ela's ovorals 
operation that much. 
Q You mean by May of 19617 
By May of 1961. 
Q When did it begin to axfeci. Het field's qer- 
ation? 
MR, AKERS: ZI object as to form. 


Are you instxucting hin act: to answer? 


Kennedy 69 


MR. AKERS: I am not instructing him not 

to answer. 
A I do not think it actually really, at ény point, 
affected Hatfield's operation. There was only one or 
two times, I believe it was after 1964, where there was 
some bearing on this copper with Hatfield, for an over- 
all yearly production of wire and cabic, 

Q I am not sure I understand. 

Was it not important for you; to know how 
much wire bar could be obtained from tre Sedren mine 
in order to determine how wuch you had to go out in 
the open market to buy in order to supplement the pro- 
duction from the Sedren mine? 


A But it was a relatively small amount so far as 


Hatfield's ovexvall requirements. The answer to your 


question is yes, I had to know about this. 
Q Did you make it your business to keep cur- 
rent on this subject? 


A Yes. 
ee em 


Q I now show you the annval report of Haili- 


well for the year ending December 31, 1961, which haa 
heretofore been marked Plaintiff's Exhibit 147 for 
identification, and ask you whether or not that came 


®O your attention at or about the time it was issued? 


* 
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A Yes, IL do beileve 


it was issued. 


Q Was there any phase of thet 


discussed with Mr. Cordon or any othe 

directors of Contirents1? 

A I am going to hove to xeed chis. 
Would you repeat the crieztion 


ing tuestion 


What phase wes that? 
A ei] 2 eater supply wh? 
been cured; maintenance of C22 pireol 
undergxound explo.acion; surface : 


of Heitian minevs, 


in general, praccically everything elsr 


going on down, tuc ore reserves, the sk 


Ore reserves, 


Q In 1461 there wes a renliz: i 


not, that there was @ substantial chris 
reserves at the Sedren mince? 
A Yes, 

Q Now. this figures: coacalaed 


port of 956,936 cons of 2.66 percent. 


where that figure was obtained fre-:? 


report chet 


pfiicerse or 


m3 Creining 


breadiy «ud 


-a, was there 


z2 in che cro 


Kennedy 

A No, I don‘c know specifically whire it was 
obtained from. 

Q Did you ask enybody where that figure was 
obtained from? 
A We had discussions on it and I bciieve actually 
this was a combined effort of the mine geologist, the 
mine manager and Mr. Tower. 

Q Did you discuss that figure with Mr. Tower? 

Yes. 

Q Was it your understanding that that figure 
wés an accurate figure, so far as Mr. Tower was con- 
cerned? 


A No -- no, this was a figure based on mining to 


date and they dida’t know what they weve going to run 


into further into the mire. 

Q So far as the issuarce of this report is 
concerned, that figure wis inserted wit:h the concurrence 
of Mr. Gordon or rather Mr. Tower, was it not? 

A Yes. 

Q Did you discuss that figure with Mr. Gordon? 

I don’t remember specifically. 

Q When you saw that figure, was it not evident 
at the time that it would be, given that figure, impos- 


sible for Sedren and Halliwell to procuce eighty million 


UR Pa WR eR SR Se ep tna 
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pounds of the 
weil? 

No, thia waa cho an: : rves @3 oucLined 
et that date but ao onc could ocll wh. thc asgguced or¢ 
reserves won'd oc veer fou.exrd, wuc cher or not 


ere siculd be qs" -42 


“420 0° 


ez 


estimate of ore veserves in 
1961 report? 


A Neariy one 
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out of isc orance, unleas you ar: 
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account production duving the y: 
sure Mix. Kennedy is required tc 
reserve @° a standard. 

MR. VOTTERMAL:: I went to imor whether he 
discussed with iix, Cordon any sieps which shou! 4 
be talen oy Sedver o- Halliweil Cor the purpove 


of increa:ing the ore reserves. 


Yes, “here were constant discuss lone about add/- 


oe 


Kennedy 
tional exploration work. 

Q Whet were the results of those discussions? 

There was additional exploracior work. 

Q When was that undertaken? 

& I belfeve throughout, actually, chat there was 
constant exploration work going on uncerground and of 
course as mentioned here in Casseus, whier is a possible 
ore body on the other side cf the hill. 

Q Duxing this period of time it wag Contin- 
ental who controlled the disbursemants of Yalliweil and 
Sedren funds, was it act? 

A Well, Continentai disbursed Halilweil and Sedcen 
funds and { don’t know what you wean by ecntrolled. 

Q Could any disbursements be mace by Sedxcr 
and Halliweil without the prior consei:': of Continental? 


A I believe that there was a figure and over that 


figure -- I don't know whether it was 31500 or somet hing 


like that -- yes, they did have disbursemeats at the 
mine and in Canada. 

Q But over that figure it was necessary to 
obtain the cousent of Continental befoxe eny disburse- 
ments were made, is that correct? 

A That is the accounting department in Continental. 


Q In that connection, were you consulted from 


time ir 
| 


of Halli: 


ceimed? 


i 


your consent 
consultece on eri 
A My conscni 
you “now? 
ny Gearfe 


Seve 


A I was 

consult with Mx. G : aM Of 2 lange amount. 
Q Wou Suit wi “39 before 

he gave hig appre: 

A He would consult wore with Grog: 


being the technic: expert on Cals and 


or not the picce of macihtaer, aad earl: -2n 


An § 


Yeguired for the 
ol 


has heretofore beon introduced as Plainctif: 


Kennedy 75 
for identification, reference is made to the fact that 
Continental Copper & Steel Industries, Inc. took over 
management control in August 1961. Does that statement 
accord with your understanding of the facis? 

A Not really -- not really. 


Q At the time that you saw chis report or 


shortly after it was issued, did you observe that sea- 


tence contained therein? 
A No, I don’t believe I did. 

Q Did you ever call anybody's attention to it, 
anybody in Continental? 

MR. AKERS: Objection, 

I said I had not observed che s:atement, 

Q When you read that report cha‘: sentence did 
not strike you? 
A It did not register. 
Q Do you say that that statcnent was cage 
rate? 
A I would say “management control" is inaccurate. 

Q In what respects is it inaccurate? 
A Well, in thac it has Continenta! tal:iag over che 
management; there was more of a joint operation with 
Continental and the people from Halliwell. 


Q What degree of management control, to your 


knowiedse, wes 

the election to 
directors? 

A Weil, 1 thin! tciar 


- 


even tee miu: 
self, it was always brouch: «: 
ef Halliwell} and Continents 

0 nO “FOU 
Halliwetl represontatives 
pendituce whieh war vetoed 


A Yes, one. 
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the suggestion vas taat th: piaeline be cut 

Ln ~~ 7 forget the origin of it ei’. fo &3sure the 
water supply fo: the mili. It was an 
I think, $100,000. something like thar 

‘d previously in- 

eh wasn't: wer king 

aoe this was brcught up at a meeting and it was recon- 


wanaded by the H iliwell people that the pipeline be put 


Kennedy 
Yes. 


Q I.show you the annual report of Halliwell 


for the year ending December 31, 1963, heretofore marked 


as Plaintiff's Exhibit 149 for identification, and ask 
you whether or not this sepoxt came to your attention at 
or about the time it was issued? 
A Yes, it did. 
i Q I call your specific attention to that por- 
tion of the report which deals with ors reserves. Does 
the content of that report under the heading of "Ore 
Reserves" accord with your knowledge of tho facts at 
that time? 
A These are the numbers i remember being discuss: d 
at the time, yes. 

Q Do you know from whom thos: nuwubers were 
obtained? 
& I be)icve they were arrived at by Cook, the mine 
manager and Mr. Doane,-- 

Q Do you know whether or not those figures 
were checked by Mr. Tower? 
A Yes, they must have been. 

Q So far as you know those figures acceor“e) 
with Mr. Tower's understanding of the situition dowi. these at 


the time? 


tow yeu the eneval repost of Halliwel} 
for the year ending Deecubec 22, 1964, vetofore mirked 
as Plaintiff's Sxhibin 150 tor identi fiealion and ask 
you whether or noi thet repor be r acteption ai 
or about the tine Lt was 


¥ 


Yes, = sav ali of the arnvual reports as they cane 
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annual ceprvits as they 


up? 
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As they were issued, the? in coi: 
Q Wiii you be geod enough tc dixsect your atten- 


xeport ursior tine heading of 


Reserves". 
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Do those svcatemeuts an] figurcs contalhacd 1 


a> 


that report aceord with your krowladge of tne faccs ac 


the time? 


aaa 


A Yes. f would say that fe my receilection, right 


Q Now, these reports sho 9 :ontiauing dininu-~ 


ra 


tion in the smount of ox«: reserves avéeciabie at the 
Sedren mine, do they not’ 


A Yes. 


MR. AKERS: Fscuse me, just a moment. 


eee a eS A 


eee 


(Discussion heid off che record.) 


Keonedy 
you mean by "thin ice". 

Q Was there an insufficiency of cash flow, 
to your knowledge, for Halliwell and Sedren? 

A There had always been an insufficiency of cash 
flow from the inception. 

Q Did you at ary time up to 1964 have any con- 
versation with Mr. Gordon or anybody else connected with 
Continental concerning the possible re axation of the 
requirements of the 1959 contract. in oi:der to give Halli- 
well a breathing spell? 

A We did that with the 1964 contract. 
Q Before the 1964 contract was executed, was 


there such a discussion? 


A No -- no, I don't remewber any. [ don’ remember 
P 


We will get to that in duc course. 

I just want to ask you this question. i 
call your attention to the minutes of the Board of 
' Directors of Halliwell held on July 22, 1903 at whic’ 
were present, anong others, at the invitation of the 
Board, George Tower. I call your further attention to 
the following sentence contained under the caption, 
“Operating Conditions", and I read as follows: 


"Sedren is still a thin ice operation with 


power and hauluve facilities running a. 


also, vecause Of poor maintenance sor 


— Ss > 
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ig starting to «rear, and those 
by used equipment,” 

Bid anyon: adview you of che « 
tion of ihe SedreneHal live’ 1 oporacion 1° 


"thin ieee” operacion ai: or about the trune oi 
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deseription for cho 
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used at the meeting 


A Not that >. remember. 


When for the first time wera you, Mr. Kenanency- 
called upon to consider 2 revision of irae contrects be- 
tween Hallivell, Sedren and Tontinente! ? 

4 These are the o21-5 coitracts? 
Q Yes, what you ealled be 


the 1964 contriet. When did 


i 


1 Kennedy 86 


2 the expiration of the contract? 

3 Right. 

| Now, let's stop there for just a moment. 

5 | You told us that in 1961 your primary function vis-a-vis 
6 | Halliwell and Sedren was to act as a liaison between 

7 Hallivell and Sedren and Continental. Now, I am 
6 sure I understand the meaning of the term, eheen: 

9 What did your duties include under the heading of lisi- 
10 son? 

11 A To wake quite sure that the peop).e with Halliwell 
12 aod Halliwell-Sedren in New York and in Toronto were y 


current with ea!1 of our thinking and that our people 
were current with all of cheir thinking, that reperts 
were distributed, and just trying to tetaliy avoid any 


cross efforts. 1 don't know what Og ng il 


understandings. 


Q 
of Halliweil in the supervision aod maragement of the 


Did you have any function at all on behalf 


mine? 


A No. 


Q 


wag it to supervise themnagement of the mine? 


During this period of time whose function 


A George Tower's. 


25 ay Q Did Mr. Tower from time to time submit reports 


Koanedy 
e? Continantel on +h, Lévaecment 
‘Nental, yes, 


LNCSe reporeg across your desk, 


Over, Fran tima to Cie, 
discuss yaat g2cuid be done at the mine to inereose 
Production or fectlitare Productiay 2 
A We had som, discus; 

Did they on ty 


A 


Plesmar and =: 
@nd coples o 


i Fl eyac ey > im Hoey dem itr + Dat ae 
16) i) fOnne et : GeC 1.5 


to be made wiii: respect to cag hemes omen 


of the mince, 
to wacther 
should not be 
A You are 


Tower? 


Kennedy 


Q Who made that decision? 

Mr. Gordon. 

Q Nov, prior to the time that that decision 
was made, had you been negotiating with any Japanese 
company for the smeiting of the concentrates and fo: 
the supply of wire bar? 

A Of course. 

Q With whom had you been negotiating? 

A Excuse me. Going back to your other questions, 
the tail of it was supply of wire bar. We had been 
negetiating with the Japanese companies for the sale 


of concentrates but not for the supply of wire bar. 
Cat sompark ent Nippon Mining and Mit:sui Company. 


psqueames 


Q Did you arrive at an agreement: in principle 


with the Nippon Mining Company before Continental had agreed 


to accept the substitution of concentrates in the place 
and stead of wire bar? 

A We had a bid from Nippon Mining that was much 
later, very, very close to the expiration of the con- 
tract with Philipp Brothers. We had a bid from Nippon 
Mining which we then transferred to Halliwell and in 
agreement with Halliwell we accepted the bid from Nippo 


Mining. 


Q 
received a bid from iWippord NM nlag whien yor trans 
A Transmitted to Halliwell. 


Q fxeansmitted to Hoilliwell? 


Q i show you 2 docimnenc which has neretcforc 
been marked PiaintifE'’s Bxbhibic 2121 for idenclfication, 
dated May 8, 19°54. addressee: wy the Aipron Mining Con- 
pany to Continental Copper, actencion ic. Thomas J. 
Kennedy, Viec Pr: sident, and ask you whether or not 
this is the doce cme to viel you 
minutes 2707 
rN Lec'a see 

"CALLAGHAN: June 

A les, then on had a much more Ai © 2eument 
this. 

MR. O'CALLAGHAN: Off the vecord. 

(Discussion held off the record.) 

MR, LOTTERMAN: Wouid you please read the 

question bac! 
question read.) 

A . deeument 1 was referring to was 


an eventual full dvaft of the contrect. 


Q Was that the final contract which was signed? 


25 | 


{ 


fennedy 

The draft ot it -- we had Li: drc-fted up for gi ‘te 

time. 

Q But these communications which IT wil! ree 
view very quickly, heretofore nerked Plainciff's Exhibit 
121, 112A, 121-B, 121-C, 121-D. L2Z1~E. 121-F, 121-G. 
121-H, they were a11 comaunications hed which you re- 


ceived from Nippon Mining Company in connection with 


the proposalcf Nippon Mining Company to Continental 


Copper? 
A Yes, six 

Q Now, can you cell us, in reiaion to the 
dates of these Exhibits which I have just read off, 
commencing with Plaintiff's Sxhibit 121, hen your cdis~ 
cussions commenced with Wippon Mining Comp any? 
A I can't remember exact dates. 

Q Would it tave been a montk. before, two 
months ? 
A I would say probably two or three weeks prior to 
this. 

Q Only two or three weeks? 

I would think so. 

Q Who authorized you to open these discussions 
with Nippon Mining Company? 


A Mr. Gordon, 


bid ,ou advise anyonue connretcd with Halli- 


the discussi.cns that you were zarrying on wich 


ny f 


the communications Fron Nippod Mining 


copies of those ‘oecimants sent “oe dal”. sel. ox Sedren 


A ( ge? - don't -- let me juss ceview it, 
i don't rememoer if copics ware sent 
bute the contents were verbally transmint: 
G To waor? 
Greetz. 
Where? 


4. 


nis office 


£ 
° 


In New York? 
In New Yor:.. 
Q Was there any other person connected with 


Hailiwell or Secvan, apart from the Ccortinental people, 


to whom you comminicated the substsaree of your negotia- 


ssions with the “SLppon Wining Company? 


nollie Wee 


6; Mr. Harris director cf Gourlnenta 


was he not? 


4 Yes, he was. 


ikcunedy 93 

Q ow, apart from Me. Farvis, was there anyone 
beside Mr. Graetz that you say received any commun ica- 
tion from you concerning the negot lations with Nippon 
Mining Company? 

A I don't xemember anyone. 

Q When the draft of the contract, to which you 
referred a moment ago, wa: prepared, did ycu send a copy 
of that draft to anyone connceted with Halliwell or 
Sedren? 

A I believe J gave « copy to Mr. Giaet:.. 

9) Did you review the texms ane provisions of 
that draft with Mr. Gracts! 

A Did I review the terms and provisions of it? 

Q Yes. 

I believe so, yes. 

Q Is there any ictter or memoxan um bearing 
your signature now in existence which veficcts that you 


were transmitting anything of your negotiations with 


the Nippon Mining Company to Nr. Graetz? 


A I have not seen anything. I don’s know. 

Q Did you discuss any of the negorfations oi: 
had with the Nippon Mining Company up <o aid including 
the draft you mentioned a few minutes ago with Mr. 


Cooper or any other Heliiwell director, anu when I say 


which you 
ingen. would 
rereuber J had 
Nivpon Minlue Sompeny pio; 
yc) told hin’ 
that Hippon 
extended the bid, whi 
T have heee 
Q Did you tc.s 
contract with Nippon, contin: 
right to divert one 
A Oh, yes. 


Q Was there cuy disevssion cbout the divercion 


rights conferred upon Concinental as 4 resiit of thes:: 


negotiations? 

A dust generzl diccuscios 1£ I. rersnbe: correctiy. 
NR, AKERS: 
(Discussion held off the record.) 


* 


MR. LOTTERMAN: We will taxe a briei 


A We didn’t infoxin Pi: 
from Halkliweii. did. 

Q Dia what? 
A That there was a bid available “rom the Japancse. 
Maybe I am confusing the question. NMeybe you had bettex 
read it back. 

(Last pending question «<- 4d.) 

No, we had not. 

Q You said a momen: ego that Ph: ure did net 
beiieve that there was, in fact, any such cerms that 
you had mentioned befors. Do you remember? 


A Yes. 


ete iE s c Bae 
Q How did that discussion srise? How did 


they come to acy that they didn't believe what was asid 


about the smelting and scfining terms? 
A We had transinitted che bid that we had received 
from Nippon Mining Company to the people up at Halliwell. 
They had in turn transmitted it te Phibro. 

Q Do vou Imow whether or not the name of Nicpo 
Mining Company «:as mentioned? 
A To Phibro? 

Q Yes. 

Definitely not, 


Q But the terms were wention2d? 
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wn 


B 
E 
E 
mas 
Mi 
A 
iN 


fen 


° 


wes not 
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natunnat ing 
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question, bared upon 


told of an unnamed bid is. perheps, 


t. and s2a whether or ro 


IL understand lz you reeaived a vid 


Sgapany, is that correc? 


you say you treasmitted not only the 


Kenredy 
terms but the rome of cne bidder to Helliw:11? 
A To Mr. Graetz and Mz. Harris ani & believe Mr. 
Cooper at the time. 

Q And as © urderstand ic fucther, what was 
transmitted to Phibro wis not the name of che bidder 
but the terme of the proposal? 

A Yes, you never giv. the name of the viddéer, 
Q I just wanted «clear tha® up. 
MR. LOSTERMAN: {9s that c)ear? 
MR, AKERS: Of the record. 
(Discussion held off the recozi.) 
MR. iATTERMAN: i will as Mr. Kennedy a 
general question and he can eclecify ir, 

n Thexe seems co have been some inacivercent: 
confusion t..0t crept in during the last series of ques- 
tions. Could you clevify that for us, Mr. Kennedy. 

A Continental received a bid from Nippon Mining Com- 
pany. The terms of the bid and the bidder were tran- 
amitted to Mr. Graets and to Mr. Harris. at a meetiag 
with Philipp Brothers, Consolidated Halliw:11 and Con- 
tinent2l, the terms of the bid were transm.cted to 
Philipp Brothers as a bid that Coutineatal would -- 43 


& bid frou Continental for the concentrates to be shkippe® 


to Japan and they knew the material was going to Japeu, 


\ithoyrb the r 
not discioes: 
bid coring fro 
Right, fo7 
0 fan vou teil us, Mr. Karn 
form. vhat the ovteome of these d° seu: 
4 


evregiuall 7 


é 


MA~— DMN O2z—--w2s* 


wm 


72 LL LE they wou'd ip vain about 
for the conccatrece: 
bere in che minutes aad f£ de believe tkrat 
had said if thes esne within a doliar 2 te 
accept them. I velieve we were all of the 
at the cime. 

Phibro wis 
“- I forget the vaect -~ weve given 


on the time lini: and at the ezoiration of 


tension they ct met cue sid, 


Kenney 12% 


MR, AKERS: J£ we are able to find thosc 


figures conveniently ere at the midtown office. 


also, wo steried to talk ahout the 
statement bad one reserves 2 Scoren, and I called your 
attention to the annual report for the year ending 
December 31, 196C, which shoved that “ae 
serve was ct 
correct? 


Pouncs 


MR. LYON: That the d.iwet) annuri xeport, 
is that it? 

MR. LOTTERMAN: Yes, which 
fore warked Plaintiff's Exhibit idé 
cation. 


Q i think I also calla<¢ your 


annual report of Halliwell for the yeur 


1961, heretofore introduced and serked cs 


Exhibit 147 for identification which srowed a substcntial 


cen ae 


drop in the estimated ore Feserve. is chat corroct? 


That js Cerrect, 


ae ac ee ae 


Sn aoe anne einen 


Now, fran ep. 


Sader 


for the year end 
marked Piainitiif 


sk you whether 


be Eee . 
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reserves as revorted 
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‘epoerted in 
for the vear cx 


Plaine. 


Lar 

) + the same findic tr ic) Ke estimated ore 
reserves set forth in the annual repe: of ilaiis well 
for the year ending Decoinber 31, 1966 bhoxetofore merked 
Plaintiff's Exhibit 152 for identification? 

A Yes, to the hest of my recollection. yes. 

Q Is the same thing true of the annual report 
of Halliweil for the yeer enaing Decanhe: 1. 1667 hereto-s 
fore marked Plaintiff's Fxhibit 153 €or icentificeiion? 
A I don't actually renember 1967 too cleari;. 

Mr. Lotterman, it is => by that time, ¢ hadn't beer 
spending too much timo, actually, on the Haliiweli busi - 
NeSS 

Q Would you have eny reason at the presser: 
time to deny tie veracity of the ore reserves Bet wetod 
in this report? 

A NO, Sir, I would not. 
0 Now, would your answer be “ie same i+. 


tion with the estimated ore reserves as Haliiweil for 1968, 


year ending Decomber 31, 1562, heretoto:e marke: Ploin- 
ele 's Exhibit 154 for ideniification? 
A Yes, my easwer would be che same. 
Board during those two years, but 7 was not foilowing it 


that closely, 


I 
as set forth in the annusl r3sport.of Halliwell for <4 


yoasen 


I woul 


of your relationsh: 
perfectly apparent 
impossible for tialiiw 
within the time 

A What was 


Q The 1959 


| 
| 
| 


eset tnmnastee annonces 


del Vver 8a 


ee 


smeeeecece:-—eemceacnaae—m tanttaa eee 


yetore June 39, 129347 


{tf no further rescerv: 


nave beer 


between the inception of that contract 


31, LI64, CoO you KnoVW of any further 


Yennedy 


This is developed ore, newly deveioped ore, 


In 1963, it would appear that there was a repiace 


ment of slightly in excess of 200,000 tons. 

Q Pardon me just a moment, Mr. Kennedy, when you 
nuit 
A Newly developed ore, 

Q Newly developed ore bodics to replace the 
amount of the production which preceded «= 
A To replace the reserves that had been taken out in 
the course of the preceding year, 

Q Now, well now, if you have a figure of replace- 
ment, don't you have to compare it with the amount that 
was taken out, in order to determine whether or not there 
was an increase overall in the reserves? 

A This is exactly what I am doing. 

Q Go ahead, 

A As I said in 19635, it appears that there was 
slightly in excess of 200,000 tons, newly developed ore, 

And the same in i964. But on these figures, to find 
out how much ore, newly developed came in during this 
year, you would have to do some fairly close calculations. 

9) Well, from your knowledge of the situation, 
ip to July 1, of 1964, can vou Say that the ore reserves 


remained stable, diminished, or had increased, given the 


Yennedy 
fact that production had vaken a certoin 
out of the mine? 
A The ore reserves had diminished, 

0 Which menus that there wa: aéss ore reserve 
developed to ropisce che at of production in the 
mine over 
A Yee.) But you 
1960, and 196i, the 
tons. In 1961, the 


tons. 


was it not? 


A May I finish, pivase? 
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Q I am sorry, I thought you 
A During the year 1965, “here was 


So therefore, the diminution of ore resi 


in 2x 


cause of ore being drawn from the mins It was on 
review of the driil logs and on actualiv zeing in 
mining, it was found that the drill logs must have been 
fauliy, didn’t give the proper informat. 

Q ‘8 it correct to say 
went on, and before July 1,°1964. the estimated 


serves had very substantially dim‘aished 


were Or were contemplated as being in 1959? 


Q Ancé did it not then tiecome: apparent before 
July 1 of 1964, that Sedren would be waable to deliver 
80 miliion pourds of wire bar by that date, under the 
1989 contract? 
MR, AKERS: You say by that date, 
Q By that drte, 


a 


If no new reserves were developed, yes. 

Q Well now, oa July 1, 1964, which is the dete 
of the contract between Halliwell, Seciven and Convinentai, 
chere was no question about the fact that Scdren hed 
Failed to comply with the terms ond provisions of the 
i959 contract insofer as the delivery of 39 million 
pounds of wire ber was concerned? 

(R., AKERS: I object to it: qu2stion and ine 


Struct toe witness not to arswer. 7 think it might 


be 4 matter of interpretation whether with the waiver 


provisions provided for in the contract. 

Q I show you a document which has heretofore 
been marked as an exhibit for identification. constituting 
the agreement dated July 2, 1964 by and becveen Halliweil, 
Sedren and Continental, 

MR. AKERS: Which agroement is that, Mr, 


Lotterman? 


Konmedy 
MR, LOTTERMAN: ‘That is the agreement 
the delivery of concentrates. 


Q You are fumiliar with that agreement, 


ld + 4 . 
fact. you were uivolved in the 


negotiations which preceded the executior of that agree- 


OH2~-+4@DVovwm 


ment? 
A That is true. 
Q Did you examine that docunent before it was 


executed by the parties thereto? 


Q TI call yer attentionto the first “whereas"clause 
page 2 of that ugreément. "Whereas Seldren has 
be delivered to date only approxitiatesy 


of wire bar against the said eszreemeni.."” 
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Was that an accurate statewent of tne fact? 


Q I call your attention to th: stcond whereas 
Clause, and I road: “Whereas Sedren will be unable te 
deliver a total of 80 million vounds cf wire bar by the 
said (ate, 


Was that an accurate stzetemont at that tine? 


Kennedy 13S 

Q Now, when for the first time lil vou come to 
the realization that Sedren would be unable to deliver 
a total of 80 million pounds cf wire bar oy July «> bv 
June 30, 1964? 
A I don't know the exact date, Mr. 
must have been at least a good six menths before 
contract was executed, 

Q And was it at or about the tiue 
opened negotiations or started negotiations with the Nippon 
Mining Company? 

\ 

A No, I believe we started negotiations, as I hac 
said yesterday, it is on, about three or “our months before 
this contract expired; before the 1959 covtract expired, 

Q And about two or three months befa¢e that, 
you knew that Sedren would be unable to comply with the 
8G million pounds delivery by June 30, 1964? 
A I believe those dates would be approximately 
Mr. Lotterman., f am not sure, 

Q Now, did you discuss with Mr, Gordon the 


fact that Sedren would not be able to compl: with 


« 


the 80 aillion pound requirement of the 1659 agreement? 


MR, AKERS: As of June 30, 1964? 


Q As of Sune 30, 1964? 


= 


Yes, I believe we had discussions on that toint. 
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0 And was Mr. Sordon fully cogrizant of the 


fact that such a delivory by that date would be 
ble? 
I belicve he was. 


Now, can you cell 


immoss3 


-£forts 


were made by Continental for tae purpose o; discovering 


new ore bodies at the Sedivon Mine, prior tc June 
1964? 


e 


A By Continental «- *he efforts 


Continental, they were wade by Hailiwe 21. 


Sedren. 


{) Well, could Sedren have expended any 


yy 


oney 


for that purpose without the authorization and consent 


of Continental? 

No, I don't believe sc. 

Q Now, do you knew new much 
had authorized Yailiwell Sedre: to exp: 
pose prior io Juna 30, 1964? 

A No, sir, I can't give you an ansve 
had been allocations for expioration money, 
know the amounts. It seons “> me that st 1 


'. 


dcllars 2 month had been aliozated to this, but 


know when, whether it was before 1964, after 1964, 


1963. I don’t know. 


tell them on whose 


A 


Yes, 


Q Or 


Wh we 
whese 


A 5 ign trond f et 
A Haliswesl's, 


it was phrasec thet we 
speaking on behulf of 


val yen 


tee BA 


Now. 


Q 
from Nipron, «did 


communicriies 


sed 


A 


That it would be 
wath Nippon at vory 
{ Would 


contract with Nippon? 


Continencal end/er : 


Continental 


this inquiry of 


ee 


Mi 


I believe it was 


bye Pts 
tae. f. 
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whether i that we wer 


? 


phrase 


midineil or Cont 


vou eceilved + commun 3 


vou communicate BUDS TE NES 


Pavoocy CONNECT. 


te i Liv a : 


tuis 


on to Mr 
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the inauiry from Mitsu), but alsc ¢ suc the market 


* 
5 


generaily ivr the test possible refining 
terms. 


Were you present at 


in Mr, Gordon's 
a oreearranged nieeting? 

Preearraiged by whom? 

Q Preearranged by anyone in other wards. 
was a mecting set up 

don't knew whether it was pree.crangped cr whethes 

we just happened to be in Mr. Gordon's of fics et (7e tlme. 
It was that kind of @ mesting which happened quite Fregeetsy 
Mr. Harris was always sround our cffics space, le ma 
National Out2ook Corporation office sprce,. We were 
the same huilding. and the four of us fot tcogeties 
frequently. 

Q And during the course of tt:s aseting. whether 
pre-arranged or net, how dic! the subject matter arise, 


and who brousht it wn? 


A I don't renember she details, Mr. Lutiterman, 


ee es A sem cart ee ee Sete 


Q Approximately when did this meeting <ek 


A About four or Live 


of the 1059 contract. 


e-em ee 


Q Is there any emorandum tha: --ou know of 


which sets forth the substance uf that eeting? 
& 


A I don*t know whetrer there is such « memorandum, 


Q Yo you have ety versonal note: of thot 
No, sir, I don’t believe I do. 

AG Tignt, 

Now, give us #o the best of yers present 
recollection, the substance of what wes seie at that weet» 
ing? This, mind you, i: ihe meeting, as I assume it i 
which took place befovo you made any i-auiry of Mitszi, 
is that -- 

A Before i made any inquiry with -<- 

Q Of Mitsui? 

Rigit. 

As I remember, we hed discussec wiet would hapoen 
at the end of the contract. 

Q Teli us what was said on that score. because 
“we have discussed" doesn't give ue any idea of the diss 
cussion. 

I am, Mr. Lotterman. YX am just svar out that 
way, The amouct of copper ¢hat was still due unjer the 


1959 agreement. and if the contract with Philipp Brothers 


was then extended, it would be che method of opei: tion of 
repayment == of repaying tuts copper to Continentcl, 

i believe that we nad discussed the possibility at 
that point of Continental taking the concentrates in lieu 
of copper. 

Q Whose suggestion was that? Who came 
that idea? 

A I don't remenber whether it was myself 
or Mr. Harris or Mr. Cractz. 

03 Go ahead. 

A And how we should procced from tnere. Go out end 
scout the market. 

Q For what purpoess? 

A So find out what terms would be evaileble for 
smelting and refining. Wat wouid be che best market 
for the concentrates, 

Q As 2 substitute for the 

Yes, as a substitute for wire bar. 

Q Anything else that you recal] at the present 


time of that discussion? 


A Not that J recall at the present «ime, Mr. Lotterman. 


Q And then when you went out to scout the 
market -- on whose behalf were you scencing the market? 


A I don't recali whether I was supposed to be doing 


Kennedy 

this for Centinental or for SedreneHa> line? 1, 

Q Who told you to scont the market? 
A Mr. Gordon, Mr. Harris, Mr. Graetz had all agresd 
to this. I believe Mr. Graetz wes also scouting at the 
Same time. 

Q Now, how lcng after that meeting did you 

receive a communication from Nippon? 


I don't remember the date. We had it in that 


Q Here, 

A The date of the first communication in the fiie is 
May 8, 1964, 

Q Does that accord with your recollection that 
that was the first time you received in writing any comnuni- 
cation from Nippon? 

A Yes, I believe it does, 
Q Now, let's go back to the neeting that you 


just spoke about a moment ago, Was there any discussion 


at that meeting of what the consequences would be to 


Halliwell of its failure to deliver the 80 million pounds 
of wire var by June 30, 1964? 
A I don’t recall, 

Q Was ther= any discussion of the fact that 


talliwell was in defauit under the 1959 agreement? 


Kennedy 


Would be in default, you mean? 
Q Yes. 


I don't recali anything on that Mre Lotterman. 


A 


ae, 


There may have been, but I don't recall 

Q Was any suggestion made at that meeting that 
Continental waive the requirement ox the 1959 conirac: 
that ®0 million pounds of wire bar be delivered by 
1964? 

A I don’t remember such a supgesti. 

Q Perhaps, you can tell me. sir. Fenned;, ¢ 
find it very ditficult to understand wiat the purpose 
of the meeting was that you just 
fact there was no emphasis upon th wot that Balliwei; 


was in defauit under the 1959 contraci., what was che 
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purpose of your meeting on that day, which you just 


descriped to us, which resulted in your being instructed 


+$t 22> 


. 


by somebody to scout the warket? 
A The contract was going to be coming to an end 
within four months, whatever the time was. 

Q Right. 
A The contract would have to be reniaced by another 
contract. 

Q Go ahead. 
A Sedren had io sel its concentrates «.: penerate 


cash flow. this type of contract, r0ormally. vou would 


vonnedy 
Start working on 2 vrenowsi or replacement four or 
months before the termination of the contract. 
Q Vue 


This was the main idea of the mesting. 


Q Right. 


New, were there any suggestions made et that 
meeting concerning such a renewal or ::eplacement, other than 
your scouting the maixet? 

A I believe we were :1] in sgreement that we wanted 
Philipp Brothers cut, 


And then where would he the best place to go from 


Q Well, by getting Philipps Brothers out, that 
was the ayreenent between the porties, thet meant there 
would be no way by which Sedren could supply Continental 
with wire bar, isn't that correct, it would have to find 
somebody to turn the concentrate initio 
A That is correct. Thee would have to find someone 
to turn the contentrate inic wire bar. if they were to 
continue delivering wire ar. 

Q In the early part of 1964, at the tine os this 
mecting, was Continental no longer in need of wire bar 


undex the 1959 agreement? 


A No, Continental always uses wire bar, What do you 


co 


mean by need? Whether tris was an 


for Continental's operatious? 
FATE AIAN IIIEECS RNA 


Q Since the 1959 contract proviced 


2-5 74. 2m w 


of wire bar to Continental, had there cver before prior 


en cae EE SOO A ON aa Se RRO 


to the carly part of 1964 been any suygestion thet 
Continental take concentrate instead of wive bax under 
that contract? 
A Not to my knewiedge. 
suggestion cane for he very First time 
meeting, is that correct? 
fur as I rerember, yes. 

Q From whom dic that suggesticn 

I believe it must have been Mr. liarris. 

Q Anc when Mr. Harris made that surggestior, 
did he give any reasons why he was making feat pr 


A i. am very hazy on it, Mr. Lotteiman., {can 
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. 


you as much as I could possibly remember ith 


Q You can see what my problem is 


Q I don't quite understand it lf the contr 


called for wive bar, end Continen: red insisced up 
that time uron the deliv: 
A May I interrupt there? 


Q Yes. 


Kemlecy 

We had been getting tse wire bar under the contract, 
and it wasn't a matter of «= 

Q But not in accordance with the contract terms. 
Deliveries weren’t metching the requirements of the 
contract, were they? 

A No, they were not. 

Q Had any suggestion ever been made at any 
prior time, any time priory to the conference that you 
told us about, that concentrate be substituted for wire 
bar? 

A The only time I remember that is prior to the 1959 
contract. We had suggested that we would take the 
concentrates rather than the wire bar. 

Q Between the time of the 1959 contract, and the 
conference in the early part of 1964, had any suc sugges- 


tion beeu made? 


A No. sir, I dontt remember any such 


oe NN — eee a 


Q Now, you told us a moment ago that you were 
ali in accerd, you were all in agreement 
Brothers be eliminated? 
A Yes, 
Q What was the reason why ecvero xe 1 
Phipro out of the picture? 


A One, the bad experience we had had with them in 


don't think 
said duriup conference. 


That 1s 


MR. AKERS: were the qucstionr 


rinsvwered. 
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wo 1964, had you received cora/ly 
Nippon the terms which they were willang to 


A Yes. ‘that would have been 2 stanZard procedure, 


~ 4 


you repert that to Me. cerdon? 


report it to uryboly else 


Mr. Gordon? 


Probably to Mr. Grauetz and/cr Mr. 


ennedy 
Q New, ihe praepo 
from Nippon. di° that proposal cover the delivery of wire 
bar OT was it limited solely end only to concentrates? 
was limited to the concentzates. I don’t Inox 
whether or not that covered a possible conversion. 
it did. It Stetes in this letter,'We are willing to 


negotiate with vou for the remnaining ecne-third or toit 


ane 
base contract. he are prepare to submit to vou comytitive 


of terms that you can sell EBlectrocitic Copper to be re- 
turned to you for sale in the world market." 
MR. O' CALLAGHAN: 

PIMINtLTS’s Exhibit Leis 

Q When you requested a proposal from Nipror. 
did you limit that request to concentrstes, wire har 
Or 2 combination of both? 

A I believe it was to a combination of both. 

Q Now, before you requested that vroposal, did 
you check with Mr. Gordon to ascertain just what it was 
that he wanted by way of a proposal? 

A Yes, I did. 
Q And what cid Mc. Gordon te?) you: 
The broadest possible proposal aveilatbie. 


Q Which meunt whet to you? 


Konnedy 
A Sale of concentra... conversion of carcentrates Lo 
wire bar or a combination 9%! Loth. 
Q Now, were these instrections 


by Mr. Gorden ct that meeting or «et 


don't romember. 
Tenember 
those instructions 
No, J don't. 
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And ask oO why Mn owWweTE : sking 


FOX e mie 
proposal in those terms? 
bf 


A I don't remember if he sckcdt me such a question. 

Q Now, during any of the conversziions that you 
had with any of the representatives of Nippon, were 
those conversations A in New Yuck? 


A. } . t- *© 
they were 


152 


Kennedy 


Q How many conversations and how many conferences 
in ali, did you have with a Nippon representative before 
he came up with the writing of May 8? 

A As & remember, two or three, 

Q Over what period of time? 

It must have heen over a foureweek period of time. 

Q Was any representative of Halliiweli or Sedren 
present at any of these discussions that you had with the 
Nippon representative? 

A Not thet I remember. 

Q Did you ask any representative of Halliweli 
to attend chose meetings? 
A Not that I remenber. 

Q ts there any reason why you didn't ask env 
representetive of Halliwell to attend those meetings? 
A I don't know any reason why. 

Q You just didn't. 

Were you instructed not to have any represene 
tative of Hialliwell with you at your talks witi the 
Nippon representative? 

A No, I was not. 
Q Mr. Graetz wasn't very far awey, was he? 


In the same building, 


9 Did you ever tcii him the: yo. were going tio 


Kennedy 
have a meeting or conference vith a rs2presentative 


of the Nippon before that meeting or conference toox 


2z-FF eae 


place? 
A Yes, I believe I did, 
Q Did you ask him to attend thet meeting or 
conference? 
A No, I did uet. 
Q Did Mr. Graetz ask whether he could or should 


be present? 


—_mmn OAB—4 vO Mn 


A No, he didn't, Hoid on. He mzy have asked 
whether he shou!id be present. 

Q And if he may have ask that, what may y* 
response have been? 
A The usuai tyne of thing. On negotiation with any 


of these people in the metal trade, it is usually easier 


negotiating person to person on your base terms. 
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Q When you sat down with a represeniative of 
Nippon, did you tell him what your position was at 
Continental? 

A I believe he knew what my position was at Continental. 

Q How did he know that? 

From the people in Mitsui. 

Q Did you tell him what your relationship was 


vis-a-vis Halliwell and Sedren? 


t bwh331 Kenned, 


I believe he knew that, also from “Mitsui, 


Ait 
Q And what hed be learned -+« what had you told Wiasi 


that was passed on to him about your relationship with 
Hallivell and Sedren? 
A I hadn*t told Mitsui anything. J believe Mitsui 
had investigated relationships on this coitraci pre- : 
viously. 

Q Now do you know that? 

¥ don't, 

Q Did the Nippon representative ask you what 
your relationship was visea-vis Halliveil and/or Sedvren? 
A I don't romember him askiny such a question, 

Q Did the Nippon representative ask how you 
could bind Haliiwell anc Sedren to the sale of concen- 
trates from the Sedren miie? 

A i don't remember such 2 question. 
Q Did the subject matter ever arise? 
Net to my knowledge. 


Q Were you ever asked to establish your authority 


to speak for Halliwell or Sedren? 
A Ne. 


cS neem 


MR. AKERS: I object to the yuestion. Even 
though it has been answered. I don't think it has 


been established trat he testified that he did have 


bwh341 Kennedy 155 


the authority to speak for Halliwe)1 ©: Sedren oa 
that particular meeting. 
MR. LOTTERMAN: I am not asking what he did. 
I am asking whether or not he was asked by the 
Nippon representative whether he had such 
@athority. 

, Q Were you ever asked by the Nippon representae- 
tive during this conference to show him some written 
certification of your authority to speak on behalf of Halli 
well or Sedren? 

A No «= ae 
MR. AKERS: Same objection. 

Q Did Mr. Gordon accompany you to any of the ¢on- 
ferences that you had with the Nippon representative prior 
to the writing of that letter of May 87 


A No, he didn't, 
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Q Did you report to Mr. Gordon the substance 
of your conversation with the Nippon representative? 
A Yes, I did, : 
Q Now, there came a time, did there not <= 
Do you know whether or not the Board of 
Directors of Halliwell or Sedren was ever requested in the 
orm of a resolution of the Board, to confer any authority 


upon you to sell any of the mine production of Sedren? 


. 1S6 
comneny 


MR. AKERS: bunter the seme ohfection here, 


A No, I don't believe that vas any euchorization 


fron the board to 3e11 any of the mine products, I dent: 
think I ever hed any authnerity te sell the mine products -- 

9 Or «o contract for its sale? 
A No, <1 don’t believe t over had che authovity 
tract for the saie. 

Q What authority «ca ty y had from 
well and Sedrei? 

If you said you had any. 
co any The oniy authority T had 

Crom Halliwell : iron, if you went to 
authority, was - Treemeut “nat FY go out and 
market for the vest ibis terms. 

Q Then, igs it correct to say that the only 
authority which you claim that you possessed or were granted 
or given by Halliweli or Scdren was to go out and scoit 


the market? 


one that authority, to go out and scout the 
market. was given te you by whem on behalf of Halliwell 
and Sedvren? 


A Mx. Havris and Mr. Graetz, as far as I know. 


Kennedy 
Q Would you include Mr. Gordon in the category 


of those persons who authorized you to go out and scout 


Zz yt zrmo 


the market on behalf of Halliwell and Sedren? 
A. Yes, I would. 

Q SO you are claiming that authovity came from 
three people, Mr. Gordon -- 
A You had asked who in Halliweil and Sedren. You 
asked who in Halliwell-Sedren. I considered Mr. Gordon 
as Continental. I forgot he was a member of the bosrd 

of Halliweil,. 

Q Mr. Harris was also a member of the board of 
Continental, was he not? 
A Mr. Harris was but Hr. Uarris was always -- it 
was a fairly clear spiit of where Mr. liarris' main interests 
were in this contract. 


Q What was that fairly clear split? I don't 
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quite understand the use of that terminology. 
A Well, in my own thinking, I had always figured that 
Mr. Harris and Mr. Graetz spoke for Hailiwell and Sedren. 

Q And Mr; Gordon spcke for whom? 
A Mr. Gordon was on the board of Halliwell, on the board 
of Continental, 

Q And spoke for Continental? 


For both. 


Mr. Harris, although he was on both 
hoards, only spoke for Halliwell? 


A It secued that way tc me. 


goec cnough fo jook at 1 


f) Now, would yor be 
letter dated May 14, 1°64, xuddressed py Coatinentad 
Halliwell, attentic it. ACes f., GSractz. signed voy 
Mr. Knorr, Walter ll, Knorzx, du behal£é of Continental 
Copper, and heretofore markud «es Plaintif*'s Exhibit 
for identification, 

Did you 
affixed his signature thereto? 
A Yes, sir, < would say 1 did. 

nN Nid you participate in the Secmavaicis of 2t7 

tes, I did, 

Q Refcore he signed the cocument? 

Yes, sir. 

Q Who actually, <o your know l.cdge. prepared 


this letrer? 


A i believe che terms were by née. and I 


don't know who dvefied the ietier:s fh Locte mgn, whether 


for the: 


Xennedy 
2 contents of that letter? 
A Yes. 

Q And Mr, Gordon reviewed the contents of that 
letter? 

A Yes. 

Q And you have no recoliection of anyone elise 
in Continental reviewing the contents of that letter? 
A Mr. Xeller. 

Q Now, before this letter was signed, did 
you review its contents vith anybody connected with 
Hlailiwell? 

A With Mr. Graetz. 
Q Where did you review it with “ir, Graetz? 


A Either in his office or my office. 1 don't remember 


which, | 
~teemeecemmen 


Q One of the purposes of this lctter of May 14, 
1964 was to be its submission to Philipp Brothers by 
Halliwell, was it not? 

A The terms, the terms therein. 

Q Well, the entire letter, exact?y is written, 
to your knowledge, was going to be transmitted from 
Halliwell to Phibro? 

A I don't know for sure whether it was supposed <c 


be transmitted in form or just the terms. 


162 


Kernedy 


1 


Scheduie H to the winutes cf the necting of the 
Board of Directors of May 26, 1564 previously 
marked, held on May 26, 1964, which had previously 
been marked Plaintiff's Exhibit 165 for identizi- 


Caton, 


ne naan wen 


as 


Q I should like to real! to you, Mr. sAennec 


from the minutes of the Board of Directors of Halliwe?: 
held on May 26, 1964, in which it is reported, that 
Mr. Gordon, and I quote ‘stated that in the meantime, 
Continental Copper § Steol Industries, Int., ou May id, 
1964 had offered the Jompiny a contrac:, 4 

which is appended as Schedule I) to ti 

or a hack to back offer from Japenese interests to 
chase Sedren's production for a period of two and a 
years." 

Were vou advised ai or about the time of this 
meeting of Mr. Gordon’s statement at the Board of 
Directors of Halliwell, that the Continental offer of 
May 14, 1964 was based on a back-to-back offer from Japanese 
interests? 

A Was I advised this was voing to be ectated at the 
meeting? 
Q Were you advised that this had been stated 


at the meeting? 


Xennedy 


[a I don't remember being -- " 


Q Had you at any time prior to this necting \ 


advised Halliwell that the Continental offer to Halliwell 


Z2-F PF -2mMG 


was based upon a back-to-back deai with the Japanese 
interests? 

A Yes. In fact, I had advised them of the full 
proposed contract with Nippon. 

Q I think you testified yesterday that a final 
draft of the ultimate contract with Nippon was being 
prepared, that it was the same as the ultimate contract, 
and that Mr. Graetz had been handed a copy of that final 
draft. 

A Yes. 

Q Now, at the time he was. handed a final copy 

of the draft of that contract, between Nippon §& Continental, 


was he informed that the Continental proposal was predi- 
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cated upon that contract, or was going -~ was going to 
be predicated upon a contract that would be signed 
between Continental and Nippon, and that the deal encome 
passed a back-to-back arrangement? 
A I want to get this very clear, would you read it? 
(Record read.) 
¥ 


A As I remember, I explained to Mr. Graetz that chis 


was the proposal that we were submitting to Halliwell -~-- 


eee 
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iR. OTCALLACHAN: This, being -- 


Halliwell. And thet 


Nippon. And that 


in, pther' pare. 2 
itd have he 


> and diverting then 


Did you tell 


Wouda you tell 


ippon contract, and I explained t 


OVCLOD Of woeking 


rie 1eday 


Plaintiff's Exhinit 119. 


+ 
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Bs 


tnese otney cons 


a) 


» a3 . + “' “sy 
Hin Enact we. 


Japan from time to ti 


what the purpose of 


us what you toid 


This, incidentally, had bsen discussed 


Gordon. Nr, Gordor. Mr 


point. 


Warris, and Mi. 


Continental, 


onesthird of the caoncen- 


kennedy 


The idea of this was that since we were not going 
to be receiving wire bar, we would be taking the concen- 
trates, and the amount of money that Halliwell would 
have been saving by not deliverying the wire under the 1959 
contract, and then also without a force majeure clause, 
we were giving up a large concession by reverting to 


actually, to taking concentrates instead of wire bar. 


Q@2—-+izc00m> 


And that with this one-third, we hoped that throvgh 
trading, it is a diversion, what have you, we would be 
able to build up enougk money, where we could repiace 
the wire bar ourselves. 

In other words, this was, this onertaird would de 
our hedge against the delivery of the wire bar. 

Q Now, did your deal with Nippon include a 
conversion provision? 


A I believe it did, at their cption. in other 
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words, we could ask them to convert to wixe bar and if 
they had the smelting and refining time, thev would do 
it. I am not clear on that. I would have to read the 
contract again. 

Q Would you be good enough to do that? 

Fine. 

Yes, sir. 


Q Have you read the contract? 


kenr.oedy 

I have. 

Now, haviag read the contizact «- 

MR. AKiRS: May we r:fer to it, is there an 
exhibit numer? 

MRo © CALLAGHAN: Plaintiff's Bxhibit 44. 
Q Now. having vat) the contvact, Plaintif?'s 

Exhibit 4¢ for identification, has it -efreshe! your 


recollectij m as to the teras of the ccnversion" 


Q Now, woul’ you tti1 us what that conversic: 
provision usacompassed? 
A Well, Continental had the rignt te ask to lave 
the one-thir: converted io wire bar ad returned to 
US. 

Q St that it vas at Continentii's option, not 
Nippon's? 
A That is sorrecc, 


I was mixing that with another cuatract I am involved 


Q Do yas know how many times dusing the course 
of that contrac’: with Nippon you asked Nippcea or elected 
to proceed urder the conversion provision in order to 


have Nippon deliver wire bar? 


A I don’t know the number of times, but I believe, f 


E 
P 
9 
R 
a 
I 
N 
G 
s 
& 
R 
v 
I 
c 
E 
§ 
B 
E 
E 
M 
A 
N 
$ 
RE 


‘ 167 
he@ane dy 


would have to check this, I believe chat there were 
400 tons of wire bar delivered to Continental under 
conversion agreenent. 

Q Now, is it your testimony, Mz. Kennedy, 
Halliwell was apprised of that conversion provision 
contract with Nippon? 

A Yes, sir. 

Q Is it also your testimony that Halliweii was 
apprised of the diversior clause of your contract with 
Nippon? 

A Yes, sir, Officers of Halliwell, 

Q And who were those office:s cf lialliweil., who 
you say were apprised of that diversion privilege? 
A Mr. Graetz. 

Q Anyone else? 


I believe Mr. Cooper knew about this, but I am not 


Q So that to the extent -- 1 am sorry, I will 
withdraw that. : 
Was a diversion provision included in the 
contract between Continental and Halliwell? 
A No, it was not. 
Q So that to the extent of the diversion clause, 


it was not a back-to-back agreement, was it? 


Kennecy 

No, it was not, 

Nowever, in the contract, there is a clause, if I 
remember, if I may see the contract, also, which states 
that to divert Continental would have to have Halliweli's 
approval for any diverted shipments. 

ENS Yes, it does state that in the contract. 

Q What does it say in the contract, let me 
take a look at it. Let's identify it, whet is the exhibit 
number? 

MR. O'CALLAGHAN: Plaintiff's Exhibit 42 for 
identification, 

Q And the provision to which yeu wish, to cail 
my attention is what? 

A Entitled Disposition of Material. Ali payments. 
freight rates, et cetera are based on shipment of concen: 
trates to Japanese smelters. it is understood that any 


diversion of shipments to other than Japanese smelters 


can be effected only with seller's written approval.” 


The seller being Consolidated Halliwell, 

Q Is it your position or testimony, Mr. Kennedy, 
that the clause which you have just read, contemplated 
diversion of shipments for sale to Eurcpeean markets rather 
than a diversion of shipment to other than Japanese 


smelters? 


Los 
Kennedy 


MR. AKERS: Could we have that question 
back? 

You got me, I got a little lost on that, too. 

(Record read.) 

Q This says it is understood that any diversion 
of shipments to other than Japanese sneiters can be 
effected only with seller's written apprcvai. 

A Yes. 


Q Now, there were smeiters in Europe, were there 
Aud smelting charges vary. de they not? 
Q In different areas? 


They do. 


Q Now. in the -- if the smeiting charges of 
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European smelters were lower than the smelting charges 


of Japanese smelters, that would enabie you to have 
the ore smelted by other than the Japznese smelters. 


Does it say.anything at all there, th:.t authorized you 


to sell in other markets, wholly apari from the smelting 
charges? | 


MR. AKERS: I will object, since I think the 
question assumes there was some prior requirement 


for that authority. 


Kenneay 
MR. LOTTERMAN: I don‘t wiisrstand you. 
MR, AKERS: I think your cuestion implies 
that Continental had to have aui'iority to sell 
elsewhere. 
MR. LOTTERMAN: Read the «ucstion. 


(Reccrd read.) 


I still don't understand the ques tis 


Q Let me see af £ cam put it 
there anything in the contract between 
Halliwell which alexted Hiiliwell to th 
Continental had a right to aivert one-third of the 
production and sell in other markets? 
A No, the only point £ can find is that under delivery 
it states -~- 

Q Pardon me, é it Under ceiivary, 
which is on what page? 
A I can't see the auniers on this 

Q Go ahead. It says what? 
A Under delivery, it states that "Titie to the 
concentrates sholi pass to buyer unon ccmpiction of the 
loading and trimmin; cperc*ions." et ceccre. 

Q What Goes that uean in comnsction with the 
guestion * asked vou? 
A That title las been passed to Concinentel Copper. 


And as such, I boiier. chat Contanenta’. ned the right to 


Kennedy 


ship where they wished. 

Q And you say that was «= 
A With Halliwell’s permission, if it was going to 
other than the Japanese market. 

Q If it was going to other than the Japanese 
market? 

A ees 

Q Would you be gocd enough to look at your 
copy of the proposal of May 14, 1964? 

A Yes, 

Q And more particularly, the last paragraph on 
page 3. Provision is made in that proposal, and it is 
reflected in the contract that was firally signed, for 
a split of fifty-fifty. Would you be good enough to 
explain that split, and hcow it was to be calculated? 


A Well, as it states, the charge -- "We undertake 
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‘| to assume the responsibilities of the contract commencing 


with the July 1964 production. The charge for this sere 
vice shall be computed by comparing the lowest bid re- 
ceived by you, against our aboveementioned terms. In 
the event that we are lower, we shall split fifty-fifty 
any such difference." 

Q Well now, that included, did it not, a cone 


sideration of smelting charges, in other words, if the 


172 


Kennedy 

Stielting charges, to €ontinental were recuced, and a 
profit would ensue, which would be split firty- fifty 
between Continental and Halliwell? 
A Yes. 

Q Now, do not the first two seriences on the 
top of page 4 relate to the split of iiftyefifty of 
the difference? In other words, doesn't it nean that if 
there were a lower smelting charge that Continentsl 
could find from other than Japanese snelters, it couid 
take advantage of that lowersmelting charge. and there- 

by create a differential which could be split 
fifty-fifty? 
A Yes. I believe that was the intention. 

Q Now, how could Halliwell yossibly have as- 


certained from the first two sentences of page 4 of your 


letter of May 14, 1964, that you were going to exercise 


the privilege of diverting the shipment from Japan to 
other areas? 
A In this letter? 

Q In that letter. 
A I believe in the sentence itself, it is understood 
that any diversion of Shipments to other than Japanese 
smelters can be effected only with your express approval, 


Q Japanese smelters, but does it Say that you 
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Kennedy 
have the right to sell in any other market, except the 
Japanese market? 
MR. AKERS: I object. It doesn't say that 
it doesn't have the right to sell, either. 
MR, LOTTERMAN: Ali right. I just want his 
answer, that is all. 
A That is the answer. It doesn't say that we don’t 
have the right. 

Q As a matter of fact, Mr. Kennedy, didn't 
you deliberately refrain from disclosing to the Halliwell 
people that you had acquired a right to divert under your 
contract with Nippon one-third of the concentrates to 
other markets? 

A No, sir, I didn’t. 

Q Didn’t you in fact say on an occasion that you 
didn't even like mentioning the one-third option, and 
warned Other Continental officers and/or directors, 
not to mention that one-third option? 

A I believe the memorandum you are quoting from right 
now had to do with our annual report, when we were 
reporting this in the Continental annual report. And 

at the time, I didn't want that mentioned, because it 

was a trading benefit which you don't normally like to 


have out with people in the trade. 


Kennedy 
Q I show you e document, and ask you whether 
or not that is a memorandum that you prepared? 
A Yes, sir. It is. 
MR, LOTTERMAN: Would you been good enough 
to mark it as the next exhibit for identification? 
(Memorandum referred to wes marked Plaine 
tiff'’s Exhibit 174 for identification.) 
Q Is there any reference in that menorandus or 
|| any portion thereof to what you didn’t want cisclosed in the 
annual report? 
A As I said, I thought it might heve been for the 
annual report, but I am not sure, I think it was for 
some public report, whether it was the annual report, 


a quarterly report, a report to the SEC or what, I don't 


know, but I think it was for a report. 


Q Okay. Would you be good enough to tell me 
how that memorandum was to be written, the circumstances 
under which it came to be written? 

A I don't remember the circumstances, except that -- 

Q It was prepared by you on October 28, 1964, 
only a week or two after the execution of that contract 
had been approved by the Board cf Directors of Halliwell, 

In relation to that date, can you tell us how 


it was that you came to write this memorandum? 
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MR. AKERS: In relation to which date, Mr. 


Lotterman. « 
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a MR, LOTTERMAN: October 28, 1964. 

: A 1 can’t remember who asked me to write this 

“ memorandum; or the exact reason for it. I believe at 

R 

+ the time it was to state what was in the contract, what 
our option was on this, and I believe it was for some 
sort of a public report. 

Q Now, at the bottom, {f read from the memorandum. 
"Herman, I don't think we should say much more. In fact, 
I don't like mentioning the one-third option." 

Why didn't you like mentioning the one« 
third option? 
A This is a trading benefit, on one-third. There 


were damned few people who were receiving a one-third 


option from Japanese smelters to divert, to sell into 
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other markets. 


Normally, the Japanese want to buy all the raw materia] 
for their smelting end refining complexes. If this 
typé of thing got out in the trade, everyone would simp’ 
turn around and say, look, you have given it to one 
person, why shouldn’t we have it also? 

Q Would you be good enough to describe the 


trading benefit to Continental that you just mentioned 


Kennedy 


a moment ago of shis one-third divers:.on cluuse? 

If the price in another market «oes iigher than 
the price ir tt): Japanese narket, this is the price 
that the material is being sold under, it can be diverted, 
and more income derived. 

Q And in fact, a good deal of income was dct 
Tived by Continental from this diversion clause, is that 
correct? 
A Income was derived by Continental from this 


diversion clause, yes. 


Q Was any suggestion maa . eny tine that 


Halliwell and Scdren shoul share in that income? 
A No, sir, not to my rcnory,. 

Q Did you ever make that sugzestion? 

No, Site 

Q Did Mr. Graetz ever weke that suggestion? 

If he did, I don’t remember it, 

Q Did anybody from tialliwell and/or Sedren 
suggest that the tradine benefit whici yov envisaged from 


#4, 


the diversion clause shoul be shared in some way with 
Halliwell? 

A No. As far as I remewber, no ore had suggested 
it. This was in liev of the wire bar, which we wouid 


have been receiving under the 1959 con*ract. 
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Q AS a matter cf fact, the only wire bar 
that you received under tho contact with Nippon were 
two shiploads, shipments numbered 353 and 40, which you 
asked be converted into wire bar? 
A Money is as gocd as wire bar.You can go out one 
buy wire bar on the market, if you have enough mene . 

Q J assume that was the basis why you had this 
diversion clause in the first place? 
A Yes. 

Q New, when you asked for tiat diversion ~iause 
in the first place, from Nippon, on whose behalf were 
you asking for it? 
A That wouid have teen on Centinental’s heheJf. 


Q At what point did you cease repiesenting 
& 
, 


Halliwell in your discussions with Nippon, and represent 
solely 4 «nental? 
MR. AKERS: f object and instruct the witness 
not to answer, 
I don’t believe that he testified that he did 
represent Halliwell] in his negotiations with Nippon. 
Q You have just heard, Mr. skers, Mr. Kennedy. 
Did you testify prior to this last question that in your 
negotiations with Nippon at the time that you were 


authorized to scout the market that you were representing 


Kennedy 


Halliwell as well as Continental? 
A I said both, actually. This was a combined 
effort. 
Q Right. It was a combined effort? 
Right. 
Q Now, wien you asked for this diversion clause, 


| were you asking for it on behalf of both Continental 


| and Halliwel1? 


A No, sir. As I *- 
par Q Why weren’t you asking it on behalf of 
both? 
A Because we had already discussea this with the 
people from Walliwell, that if we were tc take the concen~ 
trates, we wanted some benefits from taxing the concen- 
trates, rathex than having the wire ber, a::i if we 
} 
for the delivery of the wire bar. ORNs: 
seca 
Q Well, let's see what benefits you had \ 
from Halliwell. You had a discount, cidn't you, of 
one cent a pound? 
A On the wire bar? 
Q Yes, on the wire bar? 


Yes, it was a pro rated discount. 


Q However, that discount remained intact? 


Kennedy 

Excuse me. 

Q That discount remained intact, didn't it? 

Yes, I believe it did, yes. 

Q You also had a provision for splitting the 
profits, the one that we just discussed a moment ago, 
fifty-fifty? 

A Yes. That was the profits below any other bid 
that they -- 

Q Right. 

Yes, 

Q Are you trying to tell me that there was at 
no time any discussion about splitting the amount of 
money that you would make by a diversion of one-third 
of the production? 

A No ,Sir. Not splitting it, no. 

| Q That was an important trade benefit that you had 
managed to negotiate! with Nippon, was it not? 

A It was, and we had given up an important trade 

benefit. by not getting our wire bar ab the prime producers' 


price quoted in the United States. 


Q When was that established, in the 1959 


contract? 
A Straight through, yes. 


Q Now, what was the world market at the time 


Kamnedy 


you started to negotiate vith the Nippon Mining Company, 
what was the status of the world markot et that time? 
A You mean price or trend? 

Q Price-wise? 


A I don’t remember, I would have to dig out some 


papers to ==> 


Q Why did you consider this onesthird diversion 
clause so much of a trade benefit that you didn't want it 
to get out? 

A Any time you can get an option (1 ey contract, 
Mr. Lotterman, it is better to keep it te yourself, 
at any time, where optious are granted, 

Q Anc when you asked -: 

A One never knows exactly when it is going te be of 
great benefit. Sometimes it is not, and sowetimes it 
is. 

Q If you insisted, if Continental had insisted, 

it could have gotten wire bar under the Nippon contract, 
couldn't it? 
A Up to the one-third. 
Q Up to the one-third o£ whi? 


Sd 


Of the total production shipped to Japan, 


hennedy 


Q In June of 1964, at the time these contracts 


were negotiated and signed, what was the financial 
condition of Halliwell, to your recollection? 
A I believe about the same as it alweys had been 
from the inception. 
Q Were there cash deficiencics, cash Flow deficiencies? 
| A I believe there were cash flow deficiencies. 
Q And a thin-ice operation? 
10 | A Again, you have mentioned this ‘hin-1ce operation, as 
11 lyou did yesterday, Mr. Lotterman, I don’t know exacttly what you 


12 | | mean by thin ice. You mean ready to crash, ready to 
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13 | rnil down. 

14 | Q In trouble financially? 

15 A It certainly wasn't in the best of financial posi» 
tions, that is for sure. 


Q And yet, under those circumstances, in June 
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of 1964, no thought was given by you on behalf of 
Continental, to the possibility of sharing with Halliwell 
in any manner whatsoever, the trade benefit which you had 
managed to obtain from Nippon? 

A We changed the basis of the contract from tne E & MJ 
domestic price to the B 4 MJ Export price. I 

would have to go back to see what this benefit 


actually was. 
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The B § MJ export price that ‘ialliveil was 
receiving under the new contrac: was substantially 
higher thanthe BQMJ domestic price, which we would 
have been receivirg on wire bar. 

In other words, che savings were muck higher 
to Halliwell; the realization from the sales were 
much higher. 

Q How much higher? 

I don't know. i would have to go back and check, 

Q In ihe ecrly part of June of 1954, cia you 
and other officers of the Continental Tenpeny take 
position thst Ualliwoll was obligated, stiii cbhligated 
to deliver the baiance of the 30 million pounds of wic9 

at. the E & Mdodoméstinrpersée? 
That is what the concract was. 


Q And wes that the basis of the manner in which 


you proceedd, that that was the 1959 contract cbligation, 


and that Halliwell was stili bowac to it? 
A That was the bsesis that we proceeded with what, 
Mr. Lotctcerman? 

9) With the execv*ion of the new :greenents. 

i am not quite surc «of the question. 

C in wogetieting the new cortracts with falli- 


well, which cuiminated with the agreements of June 1964, 


no 
ao 
= 
= 
oO 
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was it Contineniai's position ai 


was still under a contrect obligation deliver the 


2-& Pe Zs: 


balance of the 80 miliion pounds of wire bar at tac E & MJ 
domestic price, as specified in the 1959 contract? 

A I believe it was Continental's tion that 

million pounds were stili due to Continenta.. o: the 


of the 80 million pewnds was still dve 
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and we would take the concentrates im ttm, pound ror 
pound, in lieu of the wire’ bar. 


Stated in the contract 
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on 


clause and the benefits 


option from the Japanese, and did not 
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.@n, or any part of that option on to Halliwell, it 


4M 


not a back-to-back apreement, was it? 
A No, it was net. 
MR. LOTTERMAN: Let's adjourn for lunch. 


(Whereupon, at 3 5, theve was a luncheon 


recess taken,) 


AFTERNOON SESSION 
2:00 p.m. Resumed 
THOMAS J. KENWEDY, having 
been previously duly sworn, resumed the stand 
and testified as fo.lows: 
DIRECT EXAMINATION (Continued) 


BY MR. LOTTERMAN: 


Q Mr. Kennedy, = show you this memorandum 


that we spwke about during the course of the morning 
session, which has been marked Piaintiif's Sxhibit 174 
for identification. You told us during the course of 
the morning that cone of tie things you hed in mind in 
the preparation of the memorandum wes th: fact that 
the diversion was basically a trade bensfit or trade 
secret which you did not want to make public, is that 
correct? 

A Yes. 

Q Now, was this diversion right or option to 
divert on-third of the concentrates, something for ex- 
ample that you wanted to keep from Phibro? 

A Phibro had known about this; they Rad it in the 
previous contract. 

g And they certairly keew about this provi- 


Sion in this contract with Nippon? 


Kennedy 
Yes. 
Q So insofar as Phibro was concerned they 
knew all about it? 
A Yes, I would imagine so.I con't kuow whether 
knew that we bad it with Nippon but ar 4 seid 
had in the previous contract, I know tase. 


Q They certainly knew that you were Givextiag o- 
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Not at that time. 
Q Weil. shortly after this tine? 


A Yney would find oui about it, yes. Yhey would 


mam <Dman 


hear about it through the trade. 


on 


Q The first scverel shipments vere divers? 94 
shipments, weren't they? 


A I believe they were. I would have co eheck back 


on the record on that. 
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Q And they were your agent under the agency 


jaw 


contract? 
A Yes. 
Q And they had to process those shipments under 
the agency contract? 
A Yes. 
Q And they knew that those shipments wer~ 


going to Japan? 


| A Yes. 


Keunedy 
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Q So they must have known that you now had 


a diversion right? 

A Right. 

that agency contract with Phibro 
were diminished by you fron time 
tions and respousibiltiies under 
they were, under that contract? 
A I don't remember if at any 


some of the shipments curseives. 


sal 


Q Did there come a time during the course of 


when their activities 
to time. their obliga- 


ihe contract, whatever 


time we had handled 


ZT am anoh sure. 


Q Didn't you, for example, ‘emminate their 


responsibility co cbtaii insurance coverzpe on your 


shipments? 


A Yes. 


Q L show you 4 letter dated October 6, 1965 


and ask you whether or not chat is a copy of a letter 


which you sent to Philipp Brothers in that connection? 


A Yes, that is. 


MR, LOTTERMAN: Would you mark that as the 


next Exhibit for ideni:ificetion,. 


(Above-deseribad letter d2ted October 6, 


1965 from Mr. Kennedy to Philipp Becthers herein 


marked Plaintiff's uxbhibit 


this date.) 


175 for identification, 


191 
Q As soon as their agency coni:ract ran out? 
As soon 43 possible. 


Q I show you, Mr. Kennedy, the annual report 


of Continental Copper & Stecl Industries, inc. for the 
year ending june 30, 1965 which has heretofore been 
marked Plaintiff's Exhibic $1 for identification and 


particularly Page 9 thersof, neretofore marked Vlain- 


AZ-ADoOwnG E 


tiff's Exhibit 65 for identification, and eall your at~- 
tention to the iast sentence of Note 3, which {£ reac: 


"During the year ended June 30, 1965 


Ao <aAmmnM 


company earned 1 profit of $ £7,791 om tae resale 


uo 


these coppey concentratas. This amount iz inecluéed 14 
other income." 

Nov, chac was she eapiration of the firs” 
year of the Haliiweli conuract chat was weocutes 


July 1, 1964, is that correct? 
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A Yes, that is correct. 

Q Do you know the pxofit which wes cea 
by Continental for the suceeding yeer in connection 
with the resale of the copper concentrates: 

A No sir, I do not. 
Q Who would heve those figures’ 
Our accounting departuert. 


Q Were you appiised from time So clue of the 
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profits which were being realized on che resale of this 
copper concentrate? 

A Yes. 

Q You were in chuxge of thet trading, were 
you not? 
A Yes, I was. 

Q {hat was your responsibility? 

That wag, yes. 

Q Now, tell us, for example, how this profit 
of $557,791 was realized fox # period between July i, 
1964 and June 39, 1965? 
A By ~-- 

Mm, ARERS: Mey I see the Exhibit, please, 


OfF the record. 


(Discussion heid off the record.) 


Q Yes. 
A By selling shipments in the European market based 
on the London Metal Exchange price which at the time was 
higher than the E & MJ export price and then also by 
fixing the price against the London Metal Exchenge, in 
some instances -- I don’t remember exactiy which ones. 

Q In other words, that was the maaner ia which 


you used the one-third divertion clause? 
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Q And the utilization of that divertion clause 
with respect to that amount ef oretit 18 ,.°° 
MR, AKERS: i am going to object to thec; 
that is not what the note states, 
MP. LOTVERMAN: IT am asking him, not -~ 
®, AKERS: When you say that amount of 
profit, is that cet forth in the note? 
Q Again, co mike Mr. Akers happy, the 
profit that you realized, cegardless of the amount of 
it during the course of that year, was the product of 
your utilization of the diversion clause? 
A That is correct. 
Q Now, during that yesr, that js from juiy 2, 
1964 to june 30, 1965, the only wire par which you te~ 
ceived during chat perios of tine fror the Sedren wine 
was the product of the cmversion of two shipments, is 
that correct? 
A As ] seid earlier, I don't know how many shipments 
but the number of roughly 400 tons of copper wire bar 
does stay in ny wind. 
Q Can you tell us approximetely how much of 
the Hatfield requirements for wire pa: hud been pre- 
viously supplied by the Sedren operation: 


A No sir. As IL stated i would have to get these 
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Q Seperate reports .t¢ ‘ for example, Mr. 
Gordon, from time to “ime indicating the smount of 
profits being realized by Continental under che diver- 
sion clause? 

A I don’t think ~ filed any formal. reports. I am 
quite sure that I told Mr. Gordon crom clue to tine 
how much I thought would be realized unde. tre diver- 
sion contracts. You never can Celi until the ship 
arrives because payment and the amount of vrofits you 
make is based on the amount at the time of srrivai at 
the: port,'not at the time cf shipment. 

Q Did you diseuss with Mr. Gordon the amount 
of profits which bad orevicusly been realized as 2 re- 
sult of the diversion ciauve? 

A I told fim how wuch was realized on each diversion. 

Q Did you tell Halliwell or any of the officers 
or directors of Halliwell how much was realized on each 
diversion? 

A I don't believe I did. 

Was there any reason why you did not? 

Mr. Graetz knew we were diverting, At thai: 
time Mr. Graetz was quite aware of the prices that were 
being paid in different markets and I em quite sure Mr. 


Graetz knew and could haye figured out how much would 


ma < DMA es ae 4 Z~Zzrezaw 
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Q Well, when the time came -~ 

Act Least I don‘t remember. 

Q When the time came, coward the expization 
of the 1964 contract, you had a pretty grad idea of 
hov much you had realized by w&7 of profics in the ucil~ 
{gation of the diversion claus, did ,ou not? 
A Yes. 


Q Did the time come when von gtarted to cane 


sider what would happen when that contvact ran out’ 


A Yes, provably a few months beczore it ran out. 

Q Did you contemplate negotiations for what 
would happen after this contract ran aut’? 
A We had some discussions on it | 
rather hazy. 

Q Did you have any discussion on that subje 
with Mr. Gordon? 

A I would imagine so. 

Q Did you recommend that Continental attempt 
to renegotiate or enter into a new contract along the 
geme Lines as the contcact of 1964 because the contract 
of 1964 was such a profit producing contvact for CGon- 
tinental? 


A Well, when you s¢y profit producing, 4s compared 


to the 1959 contract? 
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Q Just profit producing. Was it to obtain as 
much as you could possibly get? 

A It was a very lucrative contract. 

Q Was it your recommendation that it should 
be renewed after the expiration of the 1964 contract? 
A Yes, it was. 

Q That was your recommendation? 

That was wy recommendation, as I remember it, yes. 

Q Did Mr. Gordon agree with your recommenda- 
tion? 

A I believe he eid. 
Q I show you @ menorandum addressed to Mr. 


Gordon by you dated August 20, 1964 encaptioned “Pro- 


jected profits, fiscal 1966, on Sedren concentrates", 


and ask you whether or not you delivered the original 
of that to Mr. Gordon? 
A If I -- 
Q Had you delivered the original of that to 
Mr. Gordon? 
A Yes, this is a memorandum from me to Mr. Gordon. 
MR. LOTTERMAN: Would you wark this as the 
next Exhibit for identification. 
(Above-described document herein marked 


Plaintiff's Exhibit 176 for identification, this 
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Kennedy 


meworandum, which has just veen 

marked Plaintiff's Exhibit 1765 for identification, 
typical of the moworanda submitted to Ne. Gordon from 
time to time in connection with the projected or actual 
profits realized by Continencal from the Sedren copcen- 
trates? 
A i don't remewber, Mr. Lotterman, whether -* is 
fact I didn't remember this memo. I don't remewber it 
— sent him regular memoranda like this. IT remembe* 
discuesing this with hin and teiling him what I thouziat 
of regular sh! pments. 

Q Was anyone zise on the parc of Contin: 
ental, in on those discussions? 
A Probably Mr. Knorz. 

Q Were any of these memoranda submitte’ by 
you to anyone connected with Halliwel! or Sedren? 
A I don’t believe so. 

Q Was that because you were instruciced nor 
to do so or because you just didn't? 
A Because I just didn't. 

Q Did anyone teil you not to do so? 

Not that I remember. 


Q Were you ever asked at the time to prepare, 
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for the benefit of the Board of Directors of Halliwell 
or Sedren, a specification and description of the total 
amount of profits earned by Continental under the diver- 
sion clause of the 1964 agreement? 

A Instructed by whom? 

Q Instructed by anybody. 

I don't remember any such instrvetion. 

Q Do you remember any such seport? 

‘No, I don’t remember any such report. 

Q Were you inyoived pneatanat don-auees negotla~ 
tion with Continental at or about the time that the 1964 
contract was running out? 

4 I don't understand thet quesiion, Mr. Lottecuan. 

Q There came @ time when the 1964 agreement 
would expire by its terms? 

A Yes. 

Q Now, prior to that time, prier to its expir- 
ation by its terms, were you designated to conduct any 
negotiations with any Halliwell personnel concerning 3 
renewal of the contract or execution of a new contract 
between Continental and He-j.liwell? 

A 1 don't remember being designated to. 


Q By December of 1966, had you explored with 


Mr. Gordon or anyone else connected with Continental the 
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Not pariicularly, as I remewhber. 

Q Did Mr. Gordon toll you that, beginning with 
January 1967, Continentai was going to insi'é on the 
delivery of wire har in accordance with che 1959 agree- 
ment? 

A I believe at one i/me he had made such a statexent 
put I don't remember ia what contexe but -= oF &e whe - 


specific moment, but # do remember hearing sueh a strce~ 
ment. 

Q Where did you hear 12? 

I don't cteucmber. 

Q Wag it at s meeting you ha: w#. 
or were any other peopic present? 
A No -- no, I believe that was a meat ng 
Graetz and Mr. Harris. 

Q Did he give his reasons for taking, thet 
position? 
A I believe the reason was that Mr, Greetz and Mi. 
Harris were insisting on receiving the full LME price 
for all the concentrates going out of Haiti. 

Q What did you say about thar? 
A Well, = thoughc «ht since we had lost so mucai by 
replacing the 1959 eontrace with the 1964 contract taat 


we had given up quite 4 bit on that. 


Rennedy 
Q What had you iost? 
The supply of coppe: without @ fore majeure 
clause delivereble to our plant at the United States 
prime producers price. 


Q I thought you told us this moraing, that 


/ 


the money was as good as wie bar? 
A Yes. 

fe) And you certainiy made morey on the +959-Yo~ 
agreement? 
A But I don't believe we vould have wade "p shat we 
would have saved. 

Q What do you mean, act enovgh Cc make up for 
what? 
A The difference in che IME price uad gone bo hipgu 
that the difference actuaily -- we were devoting one- 

cA Se 

third of the production uncer the f contrect -~ three~ 
thirds of the production would have had io have been 


delivered under the domestic -- to our wire plant. This 


for the three-thirds, the total amount. 


way we had one-third to try to make up the difference | 


Q Well, 28 we have seen, as a result of the 
utilization of the diversion clause, {nm one year you 
made better than half a million dcilars? 


MR. AXERS: I am going ton onject to that, 


ns 
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that is not what the note says and it is not what 

Mr. Kennedy testified to. 

MR, LOTTERMAN: Off the re.ord. 
(Discussion held otf the record.) 

Q In the annual report which { just shoved | 
you a moment ago, which has heretofore been marked a3 
Plaintiff's Exhibit 65 for idenvification, the last 
sentence of the Note 3 reads as foliows: 

"During the year ended jure 30, 
company earned a profit of $557,791 oc the resale of 


these copper concentrates. This amount is Laeluded in 
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other income." 

Now, can you tel. me whet chat figure of 
$557,791 includes? Number one, does it laciude che 
discount? 


A YI don't know. 


an 2+} ZAM 


Q Number two, does it include the £iftye fifty 
split on profits contemplated by the 1964 agreement? 
A I don’t know. 

Q So that you are in no position to state 
whether or not this sum specified in this a.aual report 
is the entire trading profit or the trading profit plus 
the discount and the fitty-fifty split? 


A That is correct. fT #m in no position te say. 
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Q By the time you reached the end of December 
of 1966, at that time do you recall whether or not you 
had a cleur picture of the trading profit waich had 
been realized by Continental by utilizing the diversion 
clause in the 1°64 agreemerit? | 
A No sir, I cannot xvemember e figure. 

Q Not the figure but whether or not it hac 
been a profitable or unprefitable provision or an in- 
different provision? 


A As compared co what the discount wouj.d nave been 


on the 1°54 contract? 


Q No, 46 compared with what you wanted in 


the future when the 1964 agreement ran out? Did you 
have 6 picture of what Continental worid be desirous 
of having by way of @ new contract anc the eatension 
of the 1964 contract or whatever. when the 1964 con- 
tract ran out? In other words did you know at that 
time what you wanted? 
A Basically the best possibile thing for Continental 
at that point would have been reverting to the 1959 
contract. 
Q That {s what I aw interested in. 
Why would it have been the best ching for 


Continental rather than the continuation of the 1964 


Kennedy 


original? 


A Because we would have been receiving the equivalent 


Z—-—-ZPFPu Sm3B 


of the total production in copper content from the vine 
in the form of wire bar delivered at cur plant without 4 
force majeure clause and on the basis of the United 
States domestic prime producers price. 
Q Well, are you telling me then that ac the end 
of 1966 that money was not as good as wire bar? 
A As 1 explained before, under the 1964 pcovision we 
only had the one-third that we could realize profits on; 
under the 1959 provision we would have threeechirds. 
Q In the form of wire bar? 
A In the form of wire bar ard although mouey is 3s 
good as wire bar, wire bar is as good as money, and if 
you follow it, it goes all the way around. 


Q Was it your understanding tnat the 1959 con- 
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tract between Continental and Hailiwel! had no force 
majeure provision in it? 

A It was my understanding, thet to all intents and 
purposes, that there was no force majeure clause as long 
as one smelting and refining operation wes gcing on in 
the world. We had nad -- may I read the contract? 


Q Sure, because Mr. O'Callazhan called my 


attention to Paragrapir 8 which is a force majeure clause 
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Q Gan you tell us, Mr. Kennedy, what consid- 
erations were being discussed by you and Mr. Gordon as 
to the position which Continental should take vis-a-vis 
Halliwell, upon the expiration of the 1964 agreement? 
A Considerations of whether to go back to the 1959 
contract or continue with the 1964 contract or & vari- 
ation thereon. 

Q What conclusion did you and Mr. Gordon 
arrive at? 
A I don't believe we arvived at eny conclusion until 
we had discussions with Mr. Harris and Mr. “xaerz. 

Q Were you present at those discussions with 
Mr. Harris and fir. Graetz? 
A Yes, I was, 

Q Is that toward the end of 1966 snd sc metine 
in December of 19667 


3 Sometime in that general time zone. 


Q Prior to the expiration of the 1964 contracc?. 


Yes. 

Q Can you give us the substance o- those dis~ 
cussions? 
A Mr. Harris and Mi. Graetz were pressing for the 
full London Metel Exchange price for 100 percent of the 


concentrates. 
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Q Did they te)i you why they were pressing 
for that? 
A Yes, for its additional profits. 

Q For Halliwell? 

For Halliwell, yes. 

Q What was the position of Continental? 
A My position was chat we had the 1959 agreement 
where we would get 100 percent of the copper produces 
frou the wine in the form of wire bar at the Untied 
States domestic price, delivered to our plant, which 
would have been extremely advantageous. 

0 To Continental? 
A To Continental, and we had made @ ~oncession in 
the 1964 agreement whereby we had changed the pricing 
to the F & M3 Lantiey serena was higher than the 
domestic price and I was in favor of basically staying 
with the 1964 contract. 

Q What was Mr. Gordon's dunia at that time? 
A I think that he was willing to come someplace in 
between but Mr. Harris and Mr. Graetz had taken a rather 
hard stand that they wanted the full LME price for the 
full production - it actually came Jown to a negoti- 
ation on it. / 


Q * show you a document prenared by Mr. Knorr 
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the position that Continental would take, was Mr. Knorr 
and Mr. Castro called into the meeting and asked by you 
or Mr. Gordon how much Halliwell had to male over that 
period of time to stay slive? 
A I don't think Mr. Castro would have been at such 
a meeting aad = don't clearly remember such a meeting 
with Mr. Knorr. 

Q Now, I show you this docunent Schedvi: 8 annexed 

to the minutes of the meeting of the Board of Directors of Halli- 
weljon December 14, 1966 anc at the bottom thereof is a 
note which says " (8) ac forty-eisht cents per 
pound of copper." 
Can you tel! us what that orice 

at that time, in mid-December of 19667 
rs No, L can*t withouc checking. 

Q Mr. Graetz tells me that that 1s the price, 
the — & MJ export price at that time? 
A i. It may have been. I don't know without checking 
og 

Q Did Mr. Gordon tell you, during thet time, 
that he had received 2 projected cash flow from Mr. 
Knorr which was predicated upon an E & MJ export price? 
A I don't remember him telling me this. 


Did you and Mr. Gordon, in mid-December of 
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1966, discuss at 611 the price thet would be used in 
the acquisition of copper concentrates from the Sedren 
mine for the period subsequent ©o December 31, 19667 
A Yes, I believe I mentioned that before, that we 
had discussions and aiso with Nr. Harris and Mr. Graetz. 

Q Waat was that price? 

I wat for staying at the E & MJ export price. 

Q And that wovld have been forty-eight cents 
per pound? 

A If thet is what the price was at the time. 

Q Assuming that would have been the forty- 
eight cent price? 

A Mr. Gordon, as I said, discussed this ac length 
with Mr. Herris and Mr. Graetz, in 

negotiating the price we should arrive at aad I 
believe it vas finally put forth by either Mr. Harris 
or Mr. Graetz that the price should reflect more the 
London Metal Exchange price. 

Q So far as you understood at that time, was 
the price of forty-eight cents 4 pound, assuming ic 
was the E & MJ price, acceptable to Mr. Gordon at that 
time? 

A I don't remember whether it was acceptable or 


not, Mr. Lotterman. 


Kennedy 

Q What was Mr. Gordon's position? 

I don't quite understand, 

Q If Mr. Graetz and Mr. Harris, according to 
you, were requesting a higher price, end you had recom- 
mended the price that you did, what was Mr. Gordon's 
position vis-a-vis those two prices, the one you recomn- 
mended against the one they had recommended? 

A Someplace in between. as I remember it. 

Q Someplace in between the forty-eight cents 
per pound, the price you had suggested, aad the highec 
price upon the London Metal Exchange which Mr, Harris 


and Mr. Graetz wanted, “ 


fg are 
A Somewhere between the E & JyPr and the London 


Metal Exchange price. 


Q Let me read to you, for the puzpose of re- 
freshing your recollection, the following statement 
contained in the minutes of the Board of Directors of 
Halliwell held on December 14, 1966: 

"Mr. Walter H. Knorr then presented to the 
meeting a cash flow of Sedren, fox the period of December 
1, 1966 to June 30, 1967, a copy of which is appended 
to Schedule B to these minutes." 

That was the schedule you just saw prepared 


by Mr. Castro but presented by Mr. Knorr. 
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‘Mr. Gordon asked what price was used fc 
the production of copper subsequent to December 31, 
1966. Mr. Knorr replied that a price of forty-eight 
cents per pound of copper was used." 

That was the price you had recownended 
assuming that was the F & Mi export price of forty~ 
eight cents, which was your recoumendation at that time. 

MR. O'CALLAGHAN: Off the record. 

(Diaeussion held off the cecord.} 

Q L will continue to read from the minutes of 
the meeting: 

“wy, Gordon asked wnat price was used for 
the production of copper subsequent to Mec: ther 3., 
1966. Mr. Knorr replied that « price of fartyrei.gut 
cents per pound of copper was used. Wr. Gordon thea 
stated that che cash flow had no meaning because Sedren 
would not receive this price for copper after December 
31, 1966. He stated that Continental Copper & Steel 
industries, Inc. was going to insist on the delivery 
of wire bax effective January i. 1967 in accordance 
with the contract dated April 1, 1959, as amended.” 

Now, were you advised by Mr. Gordon at any 
time prior to December 14, 1966 that Sedren was not go~ 


ing to receive the EB & MJ export price after Januacy 1, 


Kennedy 

19677 
ry No sir, i was not advised of that. 

Q Did Mr. Gordon tell you, after this meeting, 
of the statement that he had made at the meeting which I 
just read to you? 
A I have heard the statement. con't know whether 
I was told of it by Mr. Gordon or Mr.Graetz,, I be- 
lieve the statement was made because this way still the 


ime when we were Stili negotiating whether or not it 


would be the E & MY expert price or the London Metal 


Exchange price or somepiace in between. 

Well, forty-eight cents « pound was not in 
between? 
A The London Metal Exchange price was higher. 

Q And che forty-eight cente per pouns orice 
was the E & MJ export price? 
A That's right. 

Q So the forty-eight cents was net in between 
at all. He said he was not going to pay the price that 
you recommended. 

A My own interpretation og it was that this was par- 
of his own negotiations. 

Q Would you say then, at that time in mid- 


December of 1966, Continental and Halliweli were in an 
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adversary position with respect to the negotiations? 
A We weren't seeing eye to eye on the pricing, that 


is for sure. 


Q And Mr. Gordon's eye at that time was the 


eye of Continental? 
MR. AKERS: You are speaking just as of 
this date? 
MR. LOTTERMAN: In mid-December of 1966. 
A I think you would have to ask Mr. Gorden about that, 
actually. 

Q I am asking you what he may have told you. 

Did he teii you anything at aii? Dic he 
say I am taking this pesition purely for negotiating 
purposes? 

A Ne, as { said before that was ity eggumption. 

Q Now, at any time before December 14, 1966 
bad anyone raised, in your presence, the question of 
whether or not the 1959 agreement between Continental) 
and Halliwell was a valid and enforceable contract? 

A I had heard discussion of it. 

Q When had you heard discussion Of it? 

A There wag a lawyer from Tcronto, i believe, at 
that date -~ I may be wrong on the dates -~ by the aame 


of Fraser Fell. I believe that Fraser Fell had raised 


Penaecay 
cated to you or cther people in Continental? 
A I believe chat he had given an opinion but f 
don't remember what it was. 

Q Can you sell us whether or not the opinion 
which he had given ever had becn reduced co we iting? 
A I cannot. 

Q Ro you recall eny writing eminaiing, from 
Mr. Williston which was befere you in any discussion 
which you had with Mr. Gordon upon that subject? 


A No sir, 1 cannot remembcr any. 


ea ne 


Q There came a time, did there iot, when the 


position of Continental, ir comnection with the produc- 
tion from the Sedren mine ater January 1. 1907 was 
crystalized aad finalized? 
A When you say, “erystalized cand tiualined™, what 
do you mean? 
Q Its position was erystalized and <inalized. 
In what respect? i am sorry, I don’t follow you. 
Q In what it wanted from Hal?iweli with re-~- 
spect to the production of the Sc“ren wine after yanuary 


1, 1967. 


tw 
) 


A Well, thece was another contract wade, 1£ that 


what you are referring ta. 


Q JT skow you a ducuuent dat2d April 5, 1967 
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encaptioned, “Modifications to GCS-Halliwell-Sedren con- 
tractual obligations" which is annexed to Schedule 3 to 
the minutes of the meeting of the Board of Directors of 
Halliwell held on April 12, 1967 and ask you whether or 
not. you participated in the preparation of that memo- 
randum? 

A Not in the preparacion of the memorandum per se. 
Q Did you participate in the negotiations be- 


tween Halliweil and Continental which Led to the prepar- 


| ation of this wemorandun? 


A Yes, I did, in part. 

Q Would you describe the part thac you played? 
A On the pricing of the new contract, there was Jdis- 
cussions -- negotiations, whatever you want to eall it, 
on what would replace the E & MJ export price and tois 
is the part I participated in and finelly arrived at 
the formula set forth here. 

Q What was that formula? 
A The average of the E & MJ domestic price and the 
E & MI export price, the United States prime producers 
and the London Metal Exchange export prite and this wae 
to cover 100 percent of the concentrates shipped out 
without 2@ one-third option for Continentai. 


Q Now, that memorandum was prepared in Apzil 


of 1967. was it sot: 
A That is the dvizc on it. 

Q And ic was to cover sot only 
production of the minc but also the production of 
mine from January of 1967 on? 


A That's rignt, according co waet 


Q In xvelation toe the dei} v27% 
tion from the wine. Veginning with Jess 
tori 1, 1967, how mech bad chat ovta: 
those fow months? “hat was the petite 
ky that formula? 
L could wot tel) wizhovt tberng - 
che record. 
Q Do you rerall. indepenadil.ls 
wag moxe or leas chan forty-eight 
A 1 don't remember, Mr. Lotterann. 
it. 
Q Do you vecail whether ov act ca: pield Co 
Halliwell duxfing thet chree month veriod was more or 
less than that projeced hy Me. Buore for chat period 


ia his cash flow? 


A I have to check it. ZI can’t cell you. I don’t 


remembe =. 


Q With whom were these discussions being hac, 
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concerning the terms anc provisions of thei: contract 7 
Who, on behalf of Hallivell1, were you doavling with? 
A I believe that Mr. Harris, Mr. Graetx and Hr. 
Cooper wee present during these discussions. 

Q You knew that, under the terms of the memo~ 
randum, that it would have to be submitted to the Beare 
of Directors of Halliwei! for its appreva’; that is 
under the terms of tie memorandum that you just Locked 
at? 

A Under the terms of the memorandum, it says 
thet -- I don’t know when the discussicas were 
on. 

Q Did you see this meinorandum az the 
that it was prepared? 

A I don't remember seeing it, I might: add that ac 
this time I was going in and out of the country con- 
stantly and from there forward it was the some thing. 

Q Now, this memorandum was submitted, accord- 
ing to the minutes of the Board of Directors of Halli- 
well held on April 12, 1967, on the morning of that day. 
I read from the winutes of that meeting, as follows: 

“The Chairman --" and that as I understand 
it was Mr. Cooper "=~ advised the meeting thac the only 


business to be considered at this meeting was the memo- 
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vrandum ertitied, ‘Neth Ctasttons to CCS-Halliweil-Sedren 
contractue) obligations’ dated April 5. 1967 (Schedule 
B to these minutes}. The Chairman reviewed the memo- 
randum. He stated that the result of ths averaging of 
the prices would be that Sedren woul¢ receive approxi. 
mately 41.3 cents per pound of coppe:, making it at 


best a possible margin producer." 


the average of the prices proposed in that memorandua 


| Does that refresh your recollection that 
H 


would result in a yield to Halliwell, not of forty- 
| eight cents per pound of copper but 41,3 cents per 
pound? 


A Jo sir, ic docen’t refresh my memory thac “he 


’ 


yield would be lower. Actually we are talking atour «4 
| future date, 


Q We are also talking about the period of 
three wonths immediately preceding that iremorandum and 
the amount Haliiwe'l would receive under that contract 
for that three month production. 

MR. AKERS: Do you want Mr. Kennedy's 


answer? 


AeA RRRRR em ee ce: ee — enter tenet ence ~~ 


Q Isc t that a fact that this price was going 
to govern as of January 1, 1967, ien*t that correct? 


Yes. 
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Q Now, based upon your knowledge of Hailtiwell 
| and the operations of the mine, could Hailiwell heve 
lived and existed with a price of 41.8 cents per pound 
for the copper production from the Sedicen mine? 
A: I don't belteve it covld have at: thet polnt, for 
any length of time. wines — 
Q In the preperacion of thai: memorandum, did 
you cali Mr. Gordon‘’s atteation to the fect thar the 
average of the prices would result in the price per 
pound of Nalliweli which would sinc enable it to surt2.ve? 
A I hac nothing to dc with the presaration of this 
memorandun. 
Q You had to do with the formulation of tie 
provisions of that memorandum? 
A Yes. 


Q And you had so do with the final position 
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of Continental as to what it was willing to do. 
varia Ir. connection wich that. in those discussions 
that you had with Mr. Gordon, did you ever advise him 
that if Continental insistec upon the averaging provided 
in that menoranduw or stipviated by Mr. Cordon, that 
Halliwell could not survive? 


A No sir. When we formuiated this average price, 


that was before January -~ that wes befor2 the expira- 
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ation of the 1964 contract. As I had said previously, 
in the discussions I had at that time it would 
be difficult cto say what the final realization of the 
average price would be, whether higher trar the export 
price by itself or lower than the export price. As 
you know these export prices, vary a1] over che Bisasieae 
Q By April 1967 you knew what the averaging 
was going to do so far as the first three nonths’ p:o- 
duction from the mine was concerned, didi‘t you? 
A Well, we must have known wnat the average wae 
of the first three months. ves. 
Q And you knew, as a result of the averaging 
for the first three months if that was going to continue, 
Halliwell could not possibly suzrwire? 
A If the averaging continued -- excuse me -~ Lf the 
difference in the averages continued but, 23 I believe 
you know, the copper maiket can swing in four or five 


different directions. If £ could work out that swing 


for five or six months, i would be, & foag time ‘fefired, 


Mr. Lotterman. 
Q Yes, I know. 
Teil me, Mr. Kennedy, was your purpose and 
intent at that time to extract the maximum benefit 


from Continental's relation with Halliwell regardless 


a2PrPrranmo 


au 


of Continenta 


of the aversces 
firs’: three months soduecion 
than that avereging crow i2at 
i don't renonber 
q 2D: iy you 
be estabii shed 
copper produced 
would svivive 
star 
A 


<r 4 - 
you Just 


ict envirveiy possibi.. ctr +,if the 


persisted sdvevsexry for 'izlliweil that it would be 


driver out of business cvezau> , the 
the price for conper? 

A if che cwing he: 

thac possibility. 


Q What provis: co: was mede in any cortractval 


nennedy 


arcangement with Halliwel. from and 


to avert such 2 conringency: 


ee 


A I don't belicve there wac anything. contraccuely. 


Q By the way, so severt back to the contract 


———— 


between CCS and Nippor: Mining for just a moment, chere 


. 


came 8 time, did there not, iu connecsion wich certain 
shipments, that Nippon agreed co pay and did pay the ihe 
price? 
A I believe on two shipments. yes. 

Q Those were shipments 42 and 43? 

Yes. 

Q How did thes sowe abonc? 
A Nippon Mining wanted che ecpper. 
then, as I remeabex, we bad told then we wors gotag to 
ship it to Europe, under our thirci. they said that 
they would be wiiling to pay che LME orice if we shipped 
it to then. 


And you did ship *t to them? 


Ana did they pay the LME price? 


So far as Hal liveil was concemesd, that wasn't 


included in the Lack-to-back arrangemant? Did they get 


amy benefit from the LME price from tnose two shivoments? 


Kennedy 
agreement expire? 
A I don't remember, without looking at tke contract. 
I don't know whether it was a one year contract or two 
year contract. 


Q Did you, at any point during the coxtinuance 
of this contract, during the existence of this cotract, 
examine the pricing formula contained in the coutract 
for the purpose of ascertaining whether or vot then fone 
mula was yieldins Haliiweii a price with which it cou.4 
live and survive? 
A I don*c remember making such a comparison, no. 

Q Do you know whether ox not anybody else made 
such a comparisen on the part of Contineatal? 
A No, I would imagine that people in our accounting 
department might have, but i don't know. 


Q Did you have any interest at 211 in dete-~ 
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mining whether the pricing under the formula as get 
forth in that contract would enable Halliwell to survive? 
A Could I have that question again? 
(Last pending question read.) 
A I must have had an interest in it. i was still 
involved with the operation. 
Q Do you have any recollection of yourself 


making any examination of how that pricing under the 
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formula was working out in connection with the various 
shipments being made by Hailiwell under the contvact 
for the purpose of ascertaining whether Halliewil could 
get enough to survive? 

A I don’t remember making such a giudy. 

Q Do you know whether anyone else in Contin~ 
ental made such @ study? 
A No. 

Q You don't know whether ar-vone else 12 Con- 
tinental was sufficiently interested in whether the price 
was yielding enough for Halliwell to survive. 

A Certainly the treasurer and se courting dex irtwent 
were concerned on it. There were gefiil wontea voutstiand- 
ing end debts due and whet: have you. FT am quite sure 
th > the accounting department must fave been interested 
in this and our treasurer, 

Q How about Continental's ae 
A And Continental's president too. I thought you 
were talking about whose responsibility for finding 
these things out was, 

No, I am talking about the interest expressed 
by your top echelon. 


Were you ever asiced by Mr. Gordon to make a 


study to find out just exactly bow much was being real~ 


Kennedy 2414 
ized in fact by Halliwell undcr the pricing arrangement 


under the contract? 


Z—-F>¢-z7m8 


A No, I don't remember being asked to make such a 
study. If it had been made on that type of thing, it 
would have gone to cur accounting department, not to me. 

. New, there came a time when there was a 
termination of the relationship between Continental and 
Halliwell. 

Were you involved in the negotiations which 
took place fox the purpose of texminating the reiation- 
ship between the two partics? 

MB. AKERS: You are referring to the con- 

tractuai relationship. Mr. Lotterman? 

MR. LOTTERMAN: Yes. 

What date was that or dates? 


MR. O'CALLAGHAN: There are two contracts. 
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One was dated March 15, 1968, intreduced as 
Plaintiff's Exhibit 63, and the second wes 4n 
emendment of that agreement, dated May 5, 1968, 
introduced as Plaintiff's Exhibit 64. 
A Wo sir, I did not participate ii the aegotlations. 
I had sat in on e@ few of the meetings but I did not par- 
ticipate in the negotiations. 


Q There came a time, did there not, Mr. Kennedy, 
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Kennedy 

been perfectly willing to purchase the corcenhra- 
stead of the wire bar, is that correct? 
A Prior to the contract teing entered inte, 

Q Can you teil us why they would heve 
willing to get concentrates Enstead of wire bex 
particular time? 
A Bei use we thought cha: we 
trates and coavert into wire bar in 
and supply wire bar to the Hatfiels | 
price that would be consiece: 
prime producers’ pricc in 

Q Gan you teil us why car 
eventual shape that it did, chac 
would deliver wire bar instead af « 
tinental? 
A Yes, the members cf Soasotideced Magus 
managing Halliwell at the time, particutes: 
insisted on taking the concentrates themces. 73 apa, eo 
they said, "Wheeling end dealing in the worid markes” 
and delivering wire ber to Hatfield. 

Q Now, you knew at that cime chat ¢ 
contract was entered into between Halliwell 


ental that Halliwell and Seren had mide no provision 


for conversion from concentrates to wire bar to enabie 
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them to deliver to Continental? 

A To my knowledge at the time they had made no pro- 
vision. At that time I knew that they had been discus3- 
ing it with quite a number of people in the trade, 

Q Did that subject come up between Halliwell 
and Continental and Mogul? 

A Yes. 

Q Was anything discussed as to the difficulty 
that Halliwell might have in placing 3uch a contract? 
A We had -ointed out to them that it might be dif- 
ficult for them to do this and if we could possibly 
help them in any way we were willing to. 

Q When Halliwell eventually started discuss-~ 
ing a wire bar agreement, soliciting proposals from 
various companies, did you participate in evaluating 
the proposals originally when they first came in? 

MR. AKERS: Other wire bar agreements? 

MR. O'CALLAGHAN: Yes, I am talking about 
preliminary to the actual agreement with Phibro. 

MR. AKERS: That is a concentrates agree- 
ment, 


It is the conversion agreement. 


Q I am sorry. What I mean is the delivery by 


Phibro of wire bar to CCS. 


Kenunedy 

-- well, between thirty-two and thirty-four cents. 
Then in 1965 -- 

Q The question was -~ 

And the thirty-six cert price. 

Q The guestion was, whether there was 4 tise, 
a fairly dramatic rise in the early senths of 1964 tn 
the LME price? 
A Yes, there was. 

Q Did that rise play a part ia your recommen~ 


dation to Continentai to take coucer :retes insteed of 


—<mmay — Z—-Zrrewzme 


wire bar? 
MR. AKERS: Irrespective of she divereion 
clause? 
MR. O'CALLAGHAN: No, not irrespective of 


the diversion cicuse. 


Well -- : 
MR. O'CALLAGHAN: I aa just asking for Mr. 


Kennedy's explanation. 1 do no’ know the reasons 
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why. I am just wondering if that was one of the 
reasons why he made the x<ecommendation. In other 
words, he saw the LMZ price rising and if he took 
that into consideration in recommending taking 
concentrates in liew of wire bar. 


Actually, if we had taken wire bar. from thi2 


Kennedy 
ehart, we would have made out much beiter. 
MR. LYON: That is not his question. 

Q I aa not disputing that bet just eaking 
whether thet rise in price was a iactcr in your consid- 
eration? 

A Yes. 

Q Did you feei chat that price was going to 
continue to rise? 

A For what period of cime? 


Q Let's say over the veriod of time in which 


Continental was prepared to waive the wire bar provi-~ 


sion of the 1959 agreement. 
A As I remember the factors is the copper mérket at 
the time, I had thought that the LUE price would rise 
for a period of six to twelve months tut beyond that 1 
would be anybody's guess which way it was going to go. 
Q Did you discuss this particular factor with 
Mr. Gordon? 
A Yes, 
Q How did you discuss it or rather what did 
you say to Mr. Gordon? 
A This was a discussion -~- as to the specific one 
I remember with Mr. Gordon, Mr. Harris, Mr. Graetz and 


wyself, of changing the base price that Halliwell would 


Kennedy aik 
receive so they would get a better return for their con- 
centrates and on this we were going to give up the wire 
bar -- we, Continental, were going to give up the wire 
bar delivery which would have given us copper at an ex- 
tremely cheap rate. It would have been expensive for 
Halliwell and we suggested that we would change the 
price to the same price we were getting from the 
Japanese which was the E & MJ export price which, vis- 
torically, had always followed the London Metal Exchange 
price. If you have & rise on the London Metal Exchange 
we have a rise on the F & Mj «xport. on 

—Q In this whole discussion vou knew that the 
Phibro contract was going to expire as of June 30, 1964? 
A Yes. : 

Q So that in order for Halliwell to deliver 


wire bar they would have to find someone else or renego- 
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tLate with Phibro to deliver wire bar if, in fact, CCS 
was going to take wire bar? 
A Yes. 

Q Now, if Halliwell would have been unable to 
economically obtain such a contract, was it ccS's inten- 
tion to insist on delivery of wire bar? 

MR, AKERS: Could I hear that question again? 


(Last pending question read.) 


Kennedy 
reserves were developed? 
A No, I cannot but it was sufficient. 
Q Can I show you Snything by wey of a document 
that might refresh your recollection? 
A This was from 1964 forward -- well, we had gone 
over this yesterday or the day before, where L believe 
I pointed out to you from the annual :seports what was 
rather obvious from that, from 1964 forwerd, what f 
could see fron ‘he documents there wa; half a million 
tons developed. 
Q Okay, that is fine. 
I au gorry to ask you to repeat this bus I 
don't recall it. 
Were the half million tons developed frow 
1959 to 1967? 
A No, {£ believe that was developed from 1964 to 
1967. 
Q Do you recall what the overall grade of the 


newly developed ore was? 


A No, I don’t. 


Q Now, in 196 you became a member of the 
soared of Directors of Halliwell, is that correct? 
A That is correct. 


Q What was the reason for your nomination to 


re Zm ow 
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Kennedy 
the Board? 
A To replace Mr. Walter Knorr who had resigned. 

Q Beyond replacing Mr. Knorr, was there any 
other reason why you were going on the Board of Direc~ 
tors of Halliwell? 

A The usual service of a member of the Board. 

Q Did anyone ask you to become a membex of 
the Board of Directors of Halliwel1? 
A Yes, Mr. Gordon. 

Q What did Mr. Gordon say? 

A That he would like me to join the Board of Direc- 
tors of Consolidated Halliwell. 

Q Did he tell you why? 

A As I said before, Mr. Knorr had left the Board. 
He wanted a representative from the company on there and 


to assist wherever possible in the projects of the com- 


pany. 
MR. O'CALLAGHAN: Let's take a break fer 
five minutes. 
(Whereupon, a brief recess was taken.) 
BY MR, O*CALLAGHAN: 
Q Would it be correct to say that in regard to 
the negotiations leading to the 1967 agreement between 


Continental, Halliwell and Sedren thatyou played a small 
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EXCERPTS FROM THE DEPOSITION OF 

CONTINENTAL COPPER & STEEL INDUSTRIES, 

INC,, BY AND THROUGH WALTER H. KNORR, 

TREASURER AND VICE PRESIDENT, AND 

WALTER H. KNORR, AS AN INDIVIDUAL 
DEFENDANT. 


3 
sworn to before any Notary Public with the same 
force and effect as though subscribed and sworn 


to before this Court. 
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| @ALT ES H, KNORR, having been 


first duly sworn by the Commissioner of Deeds, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, LOTTERMAN: 
Q State your full name and present nome 
address for the record. 
A Walter H. Knorr, 1715 West Overroad, Clerk,New 
Jersey. 
Q State your business address. 
487 Hillside Avenue, Hillside, New Jersey. 
Q That is the address, is it not, of Contin- 
ental Copper & Steel Industries, Inc.? 
A Yes, right. 
Q You are employed by that company at the 
present time, ave you not? 
A Yes, I am. 


Q In what capacity? 


1 Knorr 
2 Vice President and Treasurer. 


Q For how long have you been employed by 


A Well, I was employed -- I started when one of the 


3 
4 Continental Copper & Steel Industries, Inc.? 
5 
6 


companies was taken over by Continental, which was in 
1941. Actually, I started with Continental Copper, 4s 
its corporate entity, in 1948. 

Q In what capacity did you start working 
from 1948 on? 
A Treasurer. 


Q And you have remained as Treasurer of that 


Yes, right. 


mt ee ee _ — 


ee down to the present date’? 


Are you a member of the Board of Directors 


Q Have you ever been a member of the Bo ard 
of Directors? 
A No. 

Q Continental Copper has an Executive Com- 
mittee, has it not? 


A No. 


Knorr 5 
Q Does it have a Managewent Committee? 
No. 
Q I do not want the record to be confused, 
Mr. Knorr, but the evidence that we have heretofore 
elicited from Mr. Keller informs us that Continental 
Copper did and does have an Executive Committee. 
A I am sorry. Ycu had said Executive Committee -- 
yes, it was comprised of members of the Board of 
Directors. Yes, there is an Executive Committee but 
no Management Committee. 
Q Who are the members of the Executive Con- 
mittee, if you know? 
A I can't say for sure. 
anne” alti sme: te ‘sik aeainais to describe, ones 
all, the operating functions of Continental Copper. 
As I understand, and would I be correct in 
saying, that it is a fabricatox: of copper products? 


A Yes. 


Q And it has been ever since your association 


with that company? 
A Yes, 

Q At the time that you first tecame the 
Treasurer of Continental Copper back in 1948, who was 


the President of that company? 


Knorr 
MR. LOTTERMAN: Off the record, 
(Discussion held off the record.) 
A (Continuing) If I could see those, I think I 
could realy pick it out. 

Q Let me show you the annual report of Con- 
tinental Copper, heretofore marked Plaintiff's Exhibit 
73 for identification, and turning to the list of 
Directors and officers; does that refresh your recol- 
lection that at least in 1959 Mr. Gordon was the Presi- 
dent of that company? 

A It must be, It says so, 
Q And you are listed in that report as the 
Treasurer of Continental Copper? 
A Yes, 
eo apg iil olay ea describe your | 
functions as the Treasurer of Continental Copper? 
A Well, I managed the fiduciary affairs of the 


company; that is che fiduciary affairs plus the account- 


be the realm of my functions. 


CORE A Re IN Ne NHI EN HAR ek te 


ing. The accounting and financial, I would say, oo 


Q Now, I would like to have, just briefly, 
if you will, some idea of your past experience and 
academic training in these areas, 


Are you a Certified Public Accountant? 


No, I am not. 

Q Have you ever practiced accountancy? 

No. 

Q Prior to your position with Continental 
Copper, did you ever work for any accounting firm? 
A No. 

Q You are a college graduate, I assume? 

No, I am not. 

Q Have you ever had academic training in 
accounting or finance? 
A Not formal. 

Q You mean not any formal schooling? 

Right. 

Q Whet has been your experience in those two 
fields? 
A As far as education is concerned? 

Q Yes. 

Well, night schools and correspondence courses. 

Q Prior to the time that you came with Con- 
tincatal Copper, you said that you had been connected 


with a company which was taken over by Continental 


Copper. What was the name of that? 


A Welin Davit & Boat Corporation. 


Q What was your position with that company? 


Raors af 
the price of copper was up around Lorty~five cents or 
fifty cents and it costs thirty-five cents a pound to 
operate the mine, then it was probably lessened te taat 
degree. It all depended on the price of copper. 

a Q After the contract was signed in April wT 
from whom did you obtain the necessary 4nfommation in 
order to enable you to detemnine the cos’: of mining che 
copper? 

A That was done chrough Mr. Danks, I would say. 
was our travelling auditor. : 
Q Where did Mr. Danke obtain the informacion? 
MR. LYON: If you know. 
Q Yes, if you know. 


A Either from one of two sources. Fxow wzwisitarion te 


the time |or frow reports coming up from =he mine. 


Q And the reports coming wp from the mine care 
from whom at the mine, if you know? 
A I don"t recall his name. He was 2 boskicepex down 
there, or else it came from Bob Beil, the Treasurer of 
Consolidated Halliwell. 

Q How often did these reports «ome fren the 
mine? 
A Well, I suppose, ev-ntually, on a monthly basis. 
I don't recall whether they were up-to-date or not in 
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April 1959 but sometime after they were coming through on 
a monthly basis. 

Q Who initiated the instructions to the wine to 
furnish Continentai with monthly reports of the cost of 


mining? 


A That would have been Bob Bell, I guess, or somebody 


from the Halliwell management team. 

Q Had you, ag Treasurer of Continental, requested 
that they furnish such reports? 
A Yes. 

Q Had you asked them to furnish such reports 
to you on a monthiy basis? 
A Yes. 

Q Did you instruct Mr. Danks to make a ceview 
of those reports as he received them and commmicate the 
substance of those reports to you? 

A It was rather a question of Mr. Danks reviewing i: 
ox discussing it with him or I reviewed it myself or 
Gigested whatever { required from it or perhaps Mr. Castro 
did. We were an organization and anybody covid have done 
ie on the job. 

Q Whaat I want to know is what the procedure was 
that you had set up? 

as far as I understand, you had requested the 
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‘Halliwell people to send you monthly reports from the 
mine, is that correct? 
A Right. 

Q Now, after the reports arrived at Continental 
was a report prepared by Continental personnel for your 
benefit which summarized the material coming from the 
mine? 

A A written report, no <-~ no, sir. 

Q How did it come to your attention, if it 
éidn't come in the form of 4 written report? 

1 + The original report from the mine came to my atten- 


i 
tion. 


Q Did you circulate those original reports from 


the mine to anyone outside of your department, to Mr. 
Gordon, for example, or Mr. Kennedy or any other people 
at Continental? 
A The report itself? The detail that thet report 
involved, I would say, no. 

Q Would you summarize or dtenet the senock ae 
the mine for the benefit of Mr. Gordon? 
A Right, sure, 

Q Was that done in a written form? 
A Very seldom; mostly it was done verbally, through 


word of mouth. 


Knorr 

Q Would you say thet Mr. Gordon was fully 
acquainted, at all times, with the cost of operating the 
mine? : 
A Yes. 

9 Who is Mr. George Tower? 
A He was a consultant. He was 4 miniag eaginser, 
perbaps, 4 geologist-mining engineer, one OF both of ches. 


Q Was he an employee of Continunta}? 


A At one time he was either an emplovee oF else & 


paid consultant. 


Q By Continental? 
On a contractual basis, yes. | 


os ne ed 


Q For how long @ sexta of time, te your knovi~ 
edge, had he been & paid consultant by Continental? 
A X don’t recollect. 

Q Prine to April 19597 

I can’t answer that question. 

Q Is it fair to say then that “or sone garic® 
of time before April 1959, before this Hilliwatl deal, 
Mr. George Tower had been a paid cossultunt on Continental’ 
A L can't even answer thet question. i au aot sare 
of the date. 

Q You can't even tell us whether ox cot be bad 


been @ 7x 1.d coasultant before the Halliweli deal was 


entered into? 


A No, I can't te}. you. 


Q Now, would the bocks, the financial records 


of Continental, enable you to teil us, by virtue of ths 
payments made to Giewes Tower, how long hefore the Cou-~ 
tinental deal was entered into in &pril 3.959. that Mr. 
George Tower had been a paid consultant of Gentinenrcts”.* 
A Do you mean, would our books and records show ti ut 


Q Yes. 


Q Would you be good enough to ascertain fron 
the financial records of Continental hew long before 
April 1959 Mr. George Tower had beer 4 paid ccnsulsan® 
of Continental? 

A Yes. 
THE WITHESS: Off the record. 
(Discussion held off the record. > 

q Now, in January 26, 1961, om> of che repor-ces 
to which Mr. Gordon referred was 8 production report sod 
one of the matters he advised the Beard of Diectors cf 
was that Mr. George Tower, and I quote: 

"4 mining engineer employed by <h- compa” 
to investigate the mine.” Made certaic ~eports to hiv. 
Were you infomed in ¢s about Janvary o£ 1987 
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Knorr 62 
that George Tower was being employed to investigate the 
mine? 

A I have no recollection of being informed, specif- 
ically, no. 

Q Now, between 1959 and January of 1961, did 
you participate in any discussions with any of the per- 
sonnel of Continental concerning the proven ore reserves 
of the Sedren mine? 

A No, sir. 

Q Do you have any recollection at 7ii of parti- 
cipating in any such discussions with Continental per- 
sonnel concerning the proven ore reserves of the Sedrer 
pine? 

& No specific recollection. I think tha: was am ares 
where Mr. Kennedy would come into this contract and I way 
have discussed it with Tom -~- Tom Kennedy at the time but 
I don't recall discussing it with anybody else. 

oa” De you recall any discussions on the ore re~ 
serves, proven or otherwise, with any Halliwell personnel 
during that period, 1959 through 1961? 
& No, I don't, 

Q Do you recall any discussions about having to 
revise any prior estimates of the ore reserves of the 
Sedren wine? 


Yes. 
Q What wes that discussion? 


A Well, I don't recall the instance. These wae prob- 


ably discussion with oux accountant and exditors because 


| they were interested in writing -- Lybrand, Rass Bros. & 


Montgomery were the outside auditors and also the audicors 
with Sedren, and they were interested in the ove reserves 
because on that basis a certain amount or certain costs 
which had been deferred would be written of. 

Q And you had discussions with them on that | 
subject? 
A Yes. 

And that was during this period of ‘ime? 


Q Did they ask you to determine t the latest 
estimate of ore reserves of the Sedren mine wis? 
A I presume they did. 

Q Can you tell us whet information you furnished 
them on that subject? a 
A Whatever was available. I cannot remember speciz~ 
ically but whatever wes available. 

Q Now, we are interested in what was aya! labi« 
at that tims for the purpose of enabling you to respond 


to the auditore’ request. 


Kaorr 64 
A I suppose Mr. Tower, being a consu).tant, being a 
mining engineer and geclogist, would have had chat in- 
formation, and also Mr. Kennedy, and that is the only 
two sources, I think. 

Q Did you obtain that information frow Mr. 
Kennedy and forward it to Lybrand, vss ros. & Montgouery? 
& Thay would want the information to come directiy 
from the source, and they got it from then. 

Q Did you examine the financia) stétenents pre~ 
sented by Lybrand, Ross Bros. & Montgomery fox both com 
panies and Sedren? 

A Sure. 

Q What was the ore reserve upor waich they 
predicated their financial statements? 

A They prepared a statemert every yerr and every yor 
it varied. It varied each year, as { rece ll. 

Q That is statements for both falliweil and 
Continental? 

A Certainly for Halliwell. I don't recali that the 


ore reserve would have beer specifically set forth in 


Continental's report. it could have heer. 


Q But whatever information they had ic ccanec:: 
tion with the estimated ore reserves for Halliwell was jo~- 


formation communicated to you and Continental? 


Yes. 
"MR. LORTERMAN: Off the record. 
(Discussion held off the record.) 


seve am memes cenit 


MR. LOTTERMAN: I would iike to mark, in 
sequence, as the next Plaintiff*s Exhibits, the 
annual reports of Consolidated Halliwell, Ltd. 
for the years ending December 31, 1960, December 
31, 1961, December 31, 1962, December 51, 1963, 
December 31, 1964, December 31, 1965, December 
31, 1966, December 31, 1967 and Decerber 31, 1968, 


respectively Plaintiff's Exhibits 146, 147, 148, 


ay 2 
149, 150, 151, 152, 153 and Plaintiff’s Bxhibit 


134 for identification and to mark as Plaintiff's 
Exhibit 155 the annual report of International 
Halliwell Mines, Ltd. for the year ending Deceuber 
31, 1969 and as Plaintiff's "xhibit 156, che 
annual report of International Halliwell Mines, 
Led. for the year ending December 351, 1970, for 
identification. 

(Annual Reports for 1960, 1961, 1962, 1963, 
1964, 1965, 1966, 1967 and 1968 for Consolidated 
Halliwell, Ltd. herein marked Plaintiff's Exhibits 
146 through 154 for identification. 

Annual Reports for 1969 and 1970 for Inter= 
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kaorr 66 
national Halliwell Mines, Ltd., herein morked 
Plaintiff's Exhibits 155 and 156 for identifice- 
tion, this date.) 


Q Before I show you these documente which have 


, just been marked for identification, and tn order to dis- 


pose of the matter we are tuiking about, is it correct to 


say chat after the execution of the contract by and be~ 


| tween Consolidated Halliwell and Continental Copper, in 
April of 1959, you were at all times fully familiar with 


whether or not Sedren, in its operation of the mine, was 
weeting the cost of mining by virtue of the information 
which you were receiving under the contract with Consoli- 


- dated Halliwell? 


7 A I would sey that statement would de true. 


Q I now show you the document which has just 
been marked Plaintiff's Exhibit 146 for identification, 
constituting the Aunual Report of Consolidated Halliweli 
for the year ending December 31, 1960. 

Did you become familiar with the contents of 
that report at or about the time it was ‘euued?. 
& I would say yes. 

Q We will then very quickly run through it. 

I show you also the Annual Reports of Consoli- 
dated Halliwell for the years ending December 31, 1961, 


Knorr if 

December 31, 1962, Dacembor 31, 1963, December 23), 1964, 
December 31, 1965, December 31, 1966, December ai, 1967, 
and December 31, 1968 and the Annuel Report of tnter- 
national Halliwell Mines, Ltd. for che yeer ending 
December 31, 1969, and ask you whether you likewise be~ 
came familiar with the contents of those énnuai Reports 
as they were issued? 
A This goes through 19697 

Q Yes. 

Yes == I would say yes. 

Q Now you became a director of Eallivell soze- 
time in 1961, did you not? 
A I don't recall ~= I wee in that year, December 31, 


- 


yes, that is correct. 


Q Would you tell us who asked you te become @ 


member of the Board of Directors of Consolidated Haiiiwell? 
A Mr. Gordon. 

Q Can you tell us when that was? 

No, I can't, 
Q Caz you tell ue what Mr. Gordon said tc you, 
and I am talking about the substance, not the exact words, 
about becoming a member of the Board of Dizectors of 
Consolidated Halliwell? 


A I don’t recail the exact conversatio.. 


‘ 
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Q Did he give you any reason why he wanted you 
to get on the Board? 
A I can't recall specifically. 
Q I call your particular atteation to the 


Annual Report of Halliwell for the year ending December 


| 31, 1961 and the enumeration of directors as reported in 


: that report. 


Now, Mx. Gordon, of course, was the president 


| and chief executive officer of Continental? 


| A Yes. 


Q Mr. Harry Harris was, was he not, a director 


| of Continental, is that correct? 


4& Yes. 
Q Mx. Samuel Ungerleider was a director of 


Continental? 


oA Yes. 


Q Mr. Arthur Wheeler was a director of Contin- 
ental, is that right? 


i A Right. 


Q And of course you were an officer of Contin- 


ental? 


| a Right. 


9 And you were asked to come on the Board of 
Consolidated Halliwell at Mr. Gordon's request, is that 


Rroery 


right? 
A kight. 

Q To your knowledge was Mr. Cooper related to 
any of the Continental directors? 
& Not to my knowledge. Wait a minute «= cxcuse me, 
yes, he was, to Harry Harris. 

Q He was a brother-in-law to Mr. Harris? 

I believe they were, yes. 

Q And to your knowledge was Hr. Adoipk H. Cractz 

connected in anywise with National Outioc« Corporation? 


A Yes. 


Q What was he in chat corporation? 
i think he was 4 vice president. o 


Q I now show you the minutes of the meeting of 


the Board of Directors of Continental on February 23, 
1961. I know that you have not examined them before this 
moment but I am going to ask you to read them, if you 
will. 
A This is Continental? 

Q Yes, of Continextai. 

Okay. 

q Do those minutes insofar as you are coacerned 
and according to your present recollection, accurately 


state the facts contained therein? 


Knorr 76 
according to how your accounting is handied. I am talk- 
fag about making money but as far as your Annual Report 
ie concerned this is writing off tremendously deferred 
charges, expiration costs, which was on the books of 
Sedren or Halliwell, I don't know where they were carried 


but with respect te the question of making money, P & L 
wise, according to the published reports, that is differ- 


ent then being able to meet its cash requirements and it 
basically depended on the company meeting its cash re- 
quirements. 

Q Wes it in 1961 that the company was able to 
meet if: cash requirements? 
A I chiok it meets its cash requirements ali the way 
through that Continental handled it. ‘fvantually they 
weren't repaying their obligations but they were cer- 
tainly meeting them, that is the obligations thet had to 
be met, and I am not talking about interest on debentures 
of Halliweil, but I am talking about Sedren, cperating 
the Sedren. mine, on purchasesmade; those obligations 
wera wet, and they met the payroll that was needed to 
operate that mine. These things were met during that 
ejitire time, during the entire time we had financial con- 
trol of the company. 

Q When did financial control of Consolidated 
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Helliwell and Sedren by Continental Copper begin? 
A When did it begin? 
Q Yes. 
At the time the contract was congum ated. 
Q That is April 1959? 
I believe that is the time. 
Q It was at thet time that the financial con: 


| trol of Halliwell and Sedren began by Continental? 


ff I would say that was the time, yes. 

| Q Now, when was it thet tho financial affairs 
of Consolidated Halliweli and Sedren were taken ver by 

| Continental? 

A I wouldn’t say we cook cver the Helliwel) Tiaanctel 
affaires but we managed the money. We sere money wonngers. 
_ We maneged the woney «ffaire of Halliwell and secron. 

| Q When did that begin? 

A I think at the time the contract. wes sigs: 1 
can’t be sure but I believe that would be che tice. 

Q Was it at that time thet it eas prow!sed that 
all checks of Halliwell and Sedran were being sipned by 
Continental personnal? 

A I would say that is the time. If that way cher 
particular time of the signing of the esntract, it wis 
when we gave them the preferred stock ani shay got 4 loty 
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against it, $1 million or $1,100,000, whatever it was, 
| 


| and it was certainly at that time the bark accounts, 
the signature cards were changed to inclide the signa- 

= of Continental personnel. 
Q : Who were the Continental personnel desig- 
nated upon the signature cards? 
A I can’t be specific; certainly myself, Mr. Gordon, 
Mr. Danks, I believe. I don’t know {f Mr. Castro was or 
it or not -- possibly others, maybe Mr. Feller. I know 
I was on it and the people I just referrec te. There 
_ sould have been others. i: 

Prom that time forward, your departmen! ~ | 

you as Treasurer were in complete control of the finan” 

| eial affairs of Halliwell and Sedren? 

| A You say “complete contrel"? We were ministering 

| the cash incowe and the cash outgo of Secren, yea. 

| 

| 
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Q 4nd you knew at all times from that point for- 
ward, exactly what the cash income and cash outgo of 


Q And of Halliweil, as weil? 
A — Well, not so much of Halliwell because that was a 
separete corporation. Of Sedren, remember, i said, before 
the operation of that mine we were controlling -- we didc‘¢ 
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| have our, as I recall, the signatuves -~ the signature 
| cards =~ the control of cash for Halliweli was handled 
| 


| by the Toronto office of Halliw:11 and Bob Bell up there 


Q Bod Knight? 
A Yes, and Later his con and people like chet. 


| and somebody -- I don't remember the old an‘'s name. 
| 


Q But there ic no question ebouc the fact that 


| Continental was controlling the financial operations or 
| affaires of Sedren? 
A Yes, right. 
When you say “control? ing", 1 would Like to use che 
word “administering™ the financial affairs. 
Q What, in your mind, is the di‘fereace between 
the word "administering" and the word “eontroliiag"? 
Be As I said, we were accounting for money sowing is 
and paying bills going out. We were administering che 
day-te-day operation, Controlling is something different. 
It means arranging bank loans and additional financing, 
selling stock to produce working capital. I think the:’e 
is something different. 
Q Could Sedren at that time have made any finane 
en arrengements without the eccnsent of Continental? 3 
MR. LYON: May I have that question read bacic? 
(Last pending question read.) 
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LYON: That is, in Mr. Knorr's opinion? 
LOTTERMAN: Yes. 
LYON: I object to the form of the ques- 
I will let him answer. 
A I think the officers of any corporation can nake 
financial arrangements fox that corporation. 1 was not 
an officer of Sedren or Halliwell so that the people who 
were officers of these corporations certainly could 
utilise their office to do that. 

+ Do you know of any financial errangements made 
by officers of Halliwell or Sedren which did not requiz:s 
the approval of the Board of Directors of Halliwell and 
Sedren? 


a No, I do not. 


| © Go you know whether any financial arrangemes:s 
| were made by the officers of Halliwell or Sedren withoc: 
the consent of the Board of Directors of Halliwell or 
| Sedrea? 
A No, I do not. 
r Now, oa said a little while ago something 
about the loan of $1,100,000 to Sedren. 
A Sedren made a loan of its own. We didn’t make a 
lean. 


(PSOne sesame 
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figure. 
Q Do you have any recoilection of any specific 


dollar amount in connection with any specific period, 
whether six months, a year or three years or five years? 
A Ho specific dollar amount. 

Q Can you tell us whether or not you vere called 
wpen by Mr. Gordon, as treasurer of Continental, to pre- 
pare fer him an estimate of the prospective profits which 
might be realized by Continental from the Sedren mine, 
ever at any time? 

A Can I recall, no -- no, sir. 

Q : For the purpose of refreshing your recollec~ 
tion, Mr. Knorr, as to the time when you became « dire:tor 
of Consolidated Halliwell, I show you the min:ites of the 
meeting of its Board of Directors which was held on May 
2, 1961 which motes your election as a director on that 
day of Consolidated Halliwell. 

Does that refresh your recollection that that 
was the date on which you became a director of Halliwell? 
4 If it is in the minutes, it must have been the day 
7 I was eo elected, oe : 
| Q You would aot dispute that date? 
un I don’t thimk I have any reason to dispute it, no. | 


Q You told us before, im the course of the morn- 
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for Halliwell for the ensuing year? 
a Mo, I have never been to Quebec in my life. 
Q Were you advised that you had been elected on 
June 20, 1961 as a director of Halliwell for the ensuing 


year and,in that connection, to refresh your recollection 
I show you the minutes of that eeeting of the shareholders. 
A Well, I must have been someplace along the line but 
I don’t recall by who or how. 


| | Q Now, when was the practice sdopted of holding | 


! meetings of the Board of Directors of Halliwell in New 
| 
| 
| 
| 


York, to your knowledge? 
A When was the practice edepted? 
Q Yes. 
I have no specific date. 
Q At least insofar as you are concexned, from 
the date that you became a member of the Board of Dirac- 
_ tors of Halliwell were 211 meetings of the Board of 
| Directors of Halliwell held in lew York} 
a Except the annual meeting; thet is the only time 
ie waen't held in New York, as I recall, yes. 
i] And those meetings were held at Mr. Gordon's 
| office? 
4 Wo, they were held in our Board Rooe er the Board 
“Reon of the law firm, one or the other, I guess. 
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Q You mean in the offices of Continental or in 
Mr. Gordon's law firm? 
A That's right. 
Q And they were all held in New York, except 


|| for the annual meeting of stockholders, is that right? 
& To the best of my recollection, right. | 


Qq I sow cail your attention, and I don't know 


that you have not reed it, but I think tt is the quickest 
way of refreshing your recollection, to the minutes of 

the meeting of the Board of Directors of Continental Coppex 
on September 28, 1961, heretofore marked Plaintiff's Ex- 


hibit 104 for identification, and more particularly to 
the statement reported in those minutes by Mr. Gordon, 
as follows: 

“In the two weeks following the conswmation 
of the Sedren-Hallivell transactions, operetions have 
been converted frum loss to profit and despite the lack 
of an adequate water supply, Sedren is earning at the rate 
of $80,000 to $100,000 per month." 

Do you recall the circumstance thet two weeks 
after the consummation of the Sedren-Haliiwell transac- 
tions, the operations at the mines heve been converted 
from 6 loss te a profit despite the lack of an adequate 
water supply? 


yur Ve & 


sind to Gontiac: 32017 


z2-f>czme 


Q Was it subaicted to tha Eoard ef rire 


PalLivall £i2ee? 
A  ~*No, I don"t solicva sc, unless Ut wie & Very lars2 
emcunt. Oh, there was vo seqeizcvent <= Goneteoneth hiod 


a xequirenent that enything over $50,060 joes co the 


cece b(t” Oo 


ree wk 


Board bet I don’t remexvor whether thet 2 \B2¢ GzON OF Le 
Q Se thas by «end large, as you aan : 
recommendation for the installation of 3 geplral. enpewile 
ture would bypace the Rourd of Bixectors of Ba2kivaii sad 
come Girectly to Coatincatal? 
A ZL woulda’e say that. 
Q that would rou say? 


I would eay that 2f it is in 4 noriwl cam. 


Q Bhat would ay ig a nmaiual count? 
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Up to $25,000. 
q Let's tae thas figuce, a extoaditire ok 
$25,620 er icss. 

Bou would that cequest for a zapitai expenlt~ 
tuce be headied? 
A Jaze is tas 


Q Re vould go Esou che practices: of tie IBD, 


the ulao mrueger, 01 Tue Cor prepavud ty Caantaentcel, 


RUGHY 
eetiy to feazinensal fox appvaval? 

A Yos e~ let's say mot for approvil bat 12 world co 
to Continantsl for «e wall, va would Lcek le ever, caess 
Lt out. 

Q For wat? 
4 Well, to Jacerparate it into cur roney miaager2ne 
o£ the buaincss ~~ rake this $25,050 egaia. 

Q Ie is Zor approvai? 

We hed no right to aura that BOWRs 

Q Did you tuza any dowa? 

Wet thst I recall. 

Q Well chon, what was it being sutuittad ts yo 

Becguse we Lad to cot tha money up ta pay Zor it. 
We were meaey menaozevsa fox this eampany. We maveged Cas 
Soucy effnirs of this eompsazy. Tf thay wore going te 
spend $25,909, they woxuid reve to show if so ws coukd pie 


gre A place for tect ermoanitture in the future Foxomesh. 
t YS 


Q The request vas Lor purely inufozmatinnal 


pogss, ant fox sppreval? 
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nunber on it, with the information on it, that it was 
sufficient to capitalize as fixed asset «nd that a record 
was wade of the number which followed al!) the way through 
and that we have a record of it. 

When I say we, I mean Continental. 
Q I don’t qnite understand your ansver. 

If there was a request from ftedren citier by 
the mine manager or the president of Sedi‘en for an expen- 
diture for a capital installation, did that: expenadtcure , 
provided there was a sufficient amsywunt oi dollars, recuire 
the approval of Continental before the p: rekase was mad? 
A Z have to go back and say again th:t I thiak it 
depended upon the cash position of Sedrar. It ali depaide 
upon the amount of the request. 

I em not asking that. 

Lf something ceme in, request ed by the mine 
manager of Sedren or the president of Secren, over their 
signatures, with a proper requisition, vio determined 
whether or not that should be made or not made, dependeit. 
upon the financial condition of Sedren? 
as I would say that sither myself or ir. Goxcion. 

Q If you or Mr. Gordon ecquiesced, hou was tht 
ecquiescence expressed? 
he By sending the form that the request was submitte:i 


leare 1O7 
on up to Bill Burten, wee wae the purchusin: pic: un in 
Toronto, for purchase. 

Q Was it secompaniad by 2 Leticer of transaltt.. | 
or memorandum of transmittal to go ahead wd purchase ii? 
A Hot generally. 

Q Whst were you transuitting te Mr. Berton? 

4 We were transmitting the form, this fox: (indie 
cating) which came in several parts; tron mii? feg this 
form to the purchasing department »f Secrin acd they 3. 
the authority to go ahead and buy it. 

Q How would they know that you iad Mc. Gordou 
said to go ahead and buy it? Did your inserincion °c0 
the face of it indicate that Mr. Gordon a »proced it? 

| A Anything that went up there -~ 
Q From whom? 
From us, from our office. 


Xf this purchase would iwpair the finsnsted sorri- 


| ness of Sedren, we would question the nee to tay 2t3 i gh 
eventually it would have to be bought. 
Q You would question the need t» buy it? 
Right. 
Q And 1£ you disazgreod with the nsad to buy fs, 


how would you express thut:? 
& ke just woulda’t be aliowed co go ¢ inouzk. 


Fuorr 


It wouldn't go beyond your desk? 
‘ manne - - - re a 


Q It would just scay there? 


A Xt would stay there or { would give it beck to 
Murray Cooper, cancel this thing out, we irem>t approviis 
it, and wsybe Number 57, we would tear it out and the 
next. time thay would want 2 request for 4 7izai asset, tie 
Wumber 57 would be used again. 


if ie was approved it was ser: up to Mr. 


Q Bow would Mx. Burton know if 1a4 your eppro: ai.’ 
4 It didn’t have to have that approve ., fi it bad tie 
approval of Mr. Cooper or Mg. Davidson. 

Q Why ‘send it to Mr. Burtom if 4: tad their 
approval? 

A Mr. Burton didn’t know the impact of a fised asaci 
purchase om the financial condition of th: cowpauy. 

Q How did it come prom that thyy were lastria te: 
to send it down to you for the purpose of determining «lat 
impact? 

A Because they didn't know the financial conditior -f 
the company. 

Q Bat whe told them te send it to you? 


Enore 11¢ 
Q L€ it involved a sufficient: emount of dolirrs 
you would take it up with Mr. Gordon? 
a Yes. 
Q Is there anybody else you would take it up 
with? 
& No, I don't think so. 


Q I show you 4 memorandum datec¢ 75-62 aud asi: 


you whether or not this ia the memorandu which you aé~- 
dressed to Mr. Berton of Coasolidated Hal Live! 3" 
A Yes -- your question was did I sem thia nemorand m? 
Q Yes. 
Yes. 

MR. LOTTEEMAN: I would ifike to have thie 
memorandum from Walter RH. Knorr to Willian Burton 
dated July 5, 1962 marke Plaintifi'’s Exhibit 157 
for identification. 

(Above-described document herein aniked 
Plaintiff's Exhibit 157 for identification, this 
data.) 

Q Does this memorandum, dated July 5, 1962, 
just marked Plaintiff's Mxhibit 157 for identi fleatior 
correctly set forth the procedure involved in the furcinias 
of fixed assets for the mine? 
A Only insofar as stated in this memcrandm. 


Kaorr 02. 

Q But insofar as stated in the memorandum, does 
it correctly state the procedure? 
A Yes. 

Q Therefore, is it correct to say thac eaythtis 
ordered by the mine, which was of @ fixed asset nature, 
had to obtein an approval for its purchase from your 
office? It had to conform <- 

A No, it doesn’t say that, I don't think. 

Q Ye says it bes te conform with the Fixe: 

asset purchase procedure, whichwas to be firat approved 


by the president of Sedren and the mine manager and ther 
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“forwarded to our office.” It couldn't de purchased 


Ww 


without the approval of your department, Le thst right’ 
| A I would say that is right. 
Q When you say, and i quote: 


“Apparently the materials ordared by the wine 


4H Z2£>K AMD 


| o@ Sedren requisition Nember 623 ia of a fixed asset natu 
_ and, therefore, an approval for its purchase wast be 
| issued from this office.” 
Bow that was correct, wasn't it? 
A You see <-- is that correct? Yes, it says sc in ther 
Q Je it therefore correct to say that it waa the 

| policy of Continental that every request trom Sedren fox 
| the scquisition of a fired asset of the Sedren sine had tv 


Fuxorx 
be approved by Continental? 
a it had to come throwgh Continental, righ. 
Q Hot come throxgh, but it had to be aporover 
by Continental? 
A Well again, I say to you it is a questicn of -- 
okay, it had to have some sort of fom of a fiumieial 
| approval, I don't know whether it appifer to buying « 
| Certain type of equipment Sut financial approwal. yas. 
| Q I said merely chat no expenditure could we: 
made by Sedren for a fixed asset in Sedxer’s wine uinlesu 
| it obtained the approval of your departma: ti? 
| A Okay, I will buy thac. 
Q Ys that correct? 
Yes. 
Q And that was the policy of Cortinentsl fn cenie 
| nection with the Sedren mine? 


| & Yes. 


| Q In oxder that the record wii be fudubirabiv 
| Clear, is this a memorandm, the sheet which f avw bax 
| you from you, Mr. Bnorr to Craig Lambert cf Sedxan, dati 
102-6: | 
| Yes, that is my memorandum which zhcwe aow tighti; 
we controlled these things. 
MR. LOTTERMAN: Let's mark it as the next 


* 
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Exhibit fer identification. 

(Aboveedeserthed mcuacrandum f00 Waiter GH. 
Knorr to Craig Lawbertc dated Octobe:: 2, 1953, 


"2-E>Pcxmes 


herein marked Plaintiff's gabibit 158 fer Identi- 
fication, this date.) 
As a matter of fact, Mr. Knorr, you did tight! y casi. 


trol the expenditures of Sedren for the acquiscit!en cx 


NA— 4Bo vrs 


purchase of fixed assets, didn’t you? 


4 Yes, we tried to, | 


Q Wow, after the execution of the ecatcact Ip 


2pm 


April 1959, did you have any occasion at ouyv tine to 


\ % 
\ 
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wieit the wine? 
A No. 


Did you ever see the wine? 


Did you ever meet any of the wine poxvonnal, 
the mine managers? 
A Yes. 
Q In New York? 
Yes. 


Q Can you tell ue which of that personnel you 


I beg your pardon? 
Can you tell us which of that pereonnel yor «x: 


Maori 


A I don't recall who tiey were mow. Taos wou 


& few mine menagers down there. 


mean REE A 


" Q You were particularly interested. wee: yo: 
not, in the finances and reporting of tha mine operet’- ce 
at the mine? 


A Yes. 


* 


ae See ancre conan re name anaes 


Q After April 1959, did you se: up procedurce 
which you thought should be agopted at tre mine, for “os 
furpese of reporting? 

A Yee, we had with Continents> what ve ciik a. aeonuct 


ing wanval which we adopted basleaily 42 tea eperacdan at 


ee regrets 


aecounting procedures at the mine. 


| 
| 
| 
| 


Q And they were the basis for she seeaur zing 
reporte from the mine that you receivad ‘from time ito 


A Yes. 


Q Is that correct? 
| A Yes. 


4) Now, ie, Ceatee testified eat bls devoatt ici, 
that there were oecasions when be made a trip dow to the 
mine, Were those trips that were meade bh? ir. Castro 
uudertaken at your direction and inetras cant 


£ Ves. 


44% 
ee 


Q Did anybody beside Hr, Castr> fom Uontian sc! 


hans 


make any trips down to the wine for the xepese of rey! cx 


wd 
=a 
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fog their accounting end reporting recoxds? 
A Yea. 
Q Who elise beside Mr. Castro? 
Me. Danks. 
Q Both of those sere individects why worked 


for you and reported to yout 


O2~—-4ax97mMs “B-E> zee 


A Pight. 


How jong efter the 


sa eee » encore as vm sect sgn Lace Di an A a 
SS cae 
Someone a na SR OT is 


Aaei} 1959, would vor sev that: 


tinentai hed dizected ware 
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the operation of the cine? 
A How long aftex? 
G Yes. 
& You mean hew tong did it teke to jnater. t 
things? 
@ How lomg iefore they vers Cur cti. 
cording in the meaner in whieh you want: 
A I would say probably during the period vo a year 
Q Then the reperte came to you ree. wpon th 
procedure that you would outline for th: reporting enc 
accomting reayiremcats of the cine, ir tet tight? 
A We tock over when -~ September 1955 anc -- 


Q April 1959. 
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T would say that you don’t change herser ia the 
middie of the stream. Sedven's accountiiy; was over 
December lst so you couldn’t put anything naw into effec, 
Q When would you say the acceuniiag «6d cooper: 
| ing down at the mine was done according ti the procodur. 


| you set up? 


Ob I would say Jenuary 1, 1960. 
HOI EE AEE eu ann 
Q When Mr. Danks or Mr. Castro vent own Ge (22 
mine, whet purpose vere they serving? Git wes.2 thay 
supposed to do asa far as your department is couceraed sous 
at the mine? 
A Mr. Castro went down there hasically te celieve &:.< 
bookkeeper down there. 
Q Mer. Craig Lambert? 
A Mr. Lambert was on vwacetion and Hr. Castre wat 
down to replace him. Mr. Danks was our interrmal a@udicei: 
and he went down to see that all the accomtires procedsi 4, 
the fiscal procedures which we had in our acce:mting micieh 
were being adhered to by the management o*% Sediven. 
Q At the mine? 
Yes. 
Q 4nd they were pretty msch, weve they aot, 
conforming to your procedures? 
A I would say eo. I don’t remember any basic adix 31. 


22~Aa0k80ms 2=-z>zme 


at 


= <e O T 


mm 


zZz>xex' mo w 


qn 


capital improvements. 
Q All which? 
A All the requests for purchase of fixed assets which 
we discussed -~ 
WR. LYON: Mx. Enore was veferring to Plain~ 
tiff's Exhibit 1, and I would Like the xecord to 


reflect thet. 


Q Did you recefva, from time to time, reports 


from the wine manager concerning operations at the wiau? 
A Reports refercing to tous mired, avmber of enpioyecs. 
total payroll dollars, thinss of that nature, yee. 

Q Bow cften did «ha wine manager file theee 
reports? 
A Onse a month. 


And those reports came to Contineatal? 


Tnat began immediately after the execution 
of the contract, after April 19597 
A I don't recall the date. 
Q Who inaugurated that process of obtaining 
that procedure of providing monthly reporte from the 


mine manager? 
A I beliewe thet wea done before w: were owen in the 


picture. Moathly reports came up from Sedren on its 
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Q How many reports did the mine manager make 
monthly? 

A I don't know, 

Q Did Mr. Kennedy tell you or show you reports 
from the mine massager that you were not getting? 
& No. 

Q Did he ewer tell you of reporte from the mine 
manager that he wis getting that you were not getting? 
A Ho. 

MR. L¥OM: Off the record. 
(Discussion held off the record.) 
Q Is it correct to say, Mr. Knorr, that after 


| Continental cume into the picture, as you put it a little 


_while ago, the Sedren funds on deposit in the United 


| States were under Continental's control? 
7. Yes. 

Q How, agein, I teal4tne that you did not see 
these minutes, Perhaps this may refresh your recollec- 
tion in connection with the matter that I intended to ask 
you about. 

Would you be good enough to examine the min- 
utes of the meeting of the Soard of Directors of Contin- 
ental for December 28, 1961, heretofore marked Plaintiff's 
Exhibit 106 for identification, Would you be good enough 
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operations to Halliwell in Toronto, Ff taink, before we 
| were in the pictuze and then ware just: diverted co uc 


end it made another stop aad come tio us £ xst. 


Q Who directed that: they come te you flra? 


I guess I did or Mx. Gordon. 

Q Did those monthly mine menzger reporte come 
to your desk? 
& Yes. 

Q Did you read thon’? 

Yes. 

Q Did you diseuss the contents cf thase sper s 
with Mr. Gordon or other mambere of Continents? 
A Sure, 

Q Those reports indicated, from iize to Cinws, 
breskdown of machinery? 
A Wo, I don't think so. These reports, s¢ i said, 
showed how many tons mixed, how many tons of concentrate 
ware milled, how many omployees were on the payroll, bow 
much copper was contained in the coneentrcte, things of 
that nature. 

Q Didn't they contein reports a%so cf probleme 
encountered in the process of mining? 
4 Bot those thet came to me; maybe they went to Mr. 


Kennedy . 


132 
before any Notary Public with the some “orce and 
effect as though subscribed and swesn to before 


this Court. 


WALTER H. KNORR, hi ving been 
previously duly sworn, took the stand a ¢ teeti- 
fied as follows: 

DIRECT EXAMINATION (Cont inued) 


BY MR. LOTTERMAN: 


Q Do you wish to mske & stateaeut of the record 
which would supply that informacion? 
& Yes. After an examination of the raecx's, I would 
like to state that Mr. Tower first received a check from 
Continental in February 1960, and beginning April 1961 he 
received a monthly retainer check. 

Q What was the amount of thet nonth’y retainer 
check? 
A Weil, I can’t be sure. The check in Ap: il 1961 was 
$2500, and I can’t say positively that thst ecntinwed 
every month because sometimes we misgad a month or two and 
then doubled up on him. 


Q For how long a period of time wer: those pay- 


ments made? 
A I didn’t check the records to see how long they 
went through. 

MR. LOTTERMAN: Can we obtain thet informa~- 
tion? 

MR. LYON: Yes. 

Q At the last hearing, Mr. Xnoir, w2 marked as 
Exhibits for identification document; wiich were Plaia- 
tiff's Exhibit 157, 158 and 159. Now, I shox you two 
other documents and ask you whether ov oct they either 
came from you or from your departwent? 

A From me or from wy department, accordirg to this 
record, yes. 

MR. LOTTERMAN: Would you be goo¢ enough to 
mark the first one, dated August 8, 19€3 from 
Walter H. Knorr to W. Gerten, as the next EBehibic 
for identification and chen a wemo:randum from Mr. 
Glen W. Danka to Mr. Craig Lambert dated 10--2-63 
as the next Exhibit for identification. 

(Above-described documents herein marked 


respectively Plaintiff's Exhibit 160 ard 161 for 


identification, this date.) 


Q I call your specific attention to the docu- 
ment which has heretofore been marked Plaintiff's Exhibit 


| Rnocr 134 
161 for identification. Reference 13 mace in that Ezhibir 
to the accounting procedure menual., Is that an accourtirys, 
| procedure manual of Continentel? 


A Yee. 


sonnel in Halliwell with whom you had <sontect? 

I really can’t say for svre but 1 presume it was 
given to Mr. Lambert, specifically, to oparate his accourte 
ing in accordance wich the procedures in that ranuel. 

Q Had you directed a deliver: of that ma ual to 

| Mr. Lambert? 
A Tf it was delivered to him, yes, I wovli have 


directed it. 


| 
| 
| 
Q Was that: manual discributed to various per 
| 
| 
| 
| 
| 


Q How could he have followed che procedure cute 
lined in the manual unless he had a miz:uei? 


| A I presome it was given to hin. 


r , 


Q Is there any sda abionk x 
From them, I guess there is no doubt about iz. 
Q This manual to which reference is made in 
| Plaintiff's Exhibit 161 for identificaticn, that was a 
| manual prepared for the use of Continentc1, was it not? 
A Yes, it was. 
Q Was that a manual which was followed by the 


various divisions of Continental? 


Yes, it wae, 


Q You requested that Halliwell personnel foliow 


sion of Continental followed that manual? 


| 
| that manual in precisely the same way as any other divi- 
| 


| A Right. 
| Q Now, according to the records. you became a 
! director of Halliwell on June 20, 1961 and continued as 
_ such director until July 25, 1967. Does that accord with 
| your recollection? 
A I have no recollection of the dates. 
Q You would not dispute those dates if they 
were matters of record, would you? 
A If they were matters of record, I would not dispute 
them. 
Q And you became a director of Sedren on June 
8, 1961 and continued as 2 director until apperently June 
20, 1961. Does that accord with your recollection? 
A Here again, if it is in the record, that is the 
dates I will agree to. 
Q Now, you told us at the last hearing, Mr. 
Knorr, that you became a director of Halliwell] at the 
request of Mr. Gordon, 
At the time that Mr. Gordon asked you to be- 


come a director of Halliwell, did he tell you why ha 


Knorr 

| wanted you to becowe a director of that: company? 
i A I can't recall any specific rea3zon in that conver- 
| sation relating to it. 

Q At the time vou became a director of Sedren, 
| was that also undertaken at the request cf Mr. Gorton! 
| & I am sure it wag. 

Q Do you remember st the present tine anythiag 
| that Mr. Gordon told you ss to why he waite? you to bbe a 
| direetor of Sedren? 
| A No, I can't recall any specific reason. 

Q When you became © director of Heiiiwell, did 
| Mr. Gordon tell you wnat your functioas woulc be as a 


| director of Halliwell? 


| A I can’t recall that he did, no. 


Q When you became 4 director o> Sedren, vere 
_ you advised by Mr. Gordon as to what your duties and 
functions would be as a director of Sedron? 
i’: oe 
Q Certainly, after you became « director of 
Halliwell, you did undertake certain duties and functions, 
 dida't you? 
| A In the nature of being © director. 
: Q What were those duties and fiinctions that you 


| undertook as a director of Halliwell? 
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I attended the meetings, basically. 

Q Gid it not include aleo the institution of 
procedures at Halliwell which had been outlined in the 
accowcing procedure manisl? 

A No, 
MR. LYON: I object to the form of the ques- 
tion. You may go anead and answer it. 
A That was done without -- I don’t know 1£ thet was 
done before or after I became a diractor; tha: was done 
independently of wy being a director of Yallivell. 

Q Is it your testimony that these avcounting 
procedures outlined in the accounting proceduxe manual 
were instituted before you became a director of Halliwell? 
& I can't recali whether it was before or after. 

Q Do you recall the circumstances under which 
those procedures were instituted? 

The circumstances were thet we would control the 
financing and accounting procedures of Sedren and we 
felt we had a gcod system as outlined in the accounting 
procedures manual and wanted Sedren to comply. 

Q Who told you that Continental was controlling 
the accounting and financial situation at Sedren? 


A Nobody cold me. We were just doing it. We were 


| Wery active in doing it. There was enough indication that 


we were controlling it. 

Q How did you know when you were doing it. Some~ 
body must have said to you, Mr. Knorr, that we are con~ 
trolling the financial and accounting procedures of Sedren. 

MR. LYON: I object to the form of the ques~ 
tion. Go ahead. 


| A I guess that when the Board of Directors autior ized 


| my signature as a signature on the bank accounts, it was 


enough indication that this was controi of the Financial 
matters. 

Q And from that point forward, Continental did 
control the financial and accounting matters of Sedren, 
and of Halliwell, is that correct? 

A Not of Halliwell, so to speak, but of Sedren. 

Q Is it correct to say thet from that day for- 
ward, you and your department dealt with Sedren as though 
it were a division of Continental? 

A Yes, I would say that is true. 

Q aes . sh ence iii: lk Ni meeting of 
the Board of Directors of Continental which have hereto- 
fore been marked as Plaintiff's Exhibit 108. It consists 
of only one page. Would you be good enough to examine 
thac page. 

Does that Exhibit, the minutes, refm sh your 
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Knorr 

I beg your pardon? 

Q Did these monthly operating profit estimates 
for Sedren enable you to determine, monthly, the profit 
being realized by Continental from its association or con- 
nection with Sedren? 

A No. 
: on 


: eck “Was there any periodic determination of the 
amount of profit which was being realized by Continental | 


| 
| 


{ 


from the Sedren operation? 
A Yes. Continental projected its earnings on 2 
quarterly basis, every three months, and if there were 
any profits realized from the operation of Sedren, they 
would heve been included in that forecast. 

Q Who prepared those projections and forecast? 
A Well, they came from all divisions and the one 
specifically relating to the profit included therein 
from Sedren was prepared by the home office staff. I 
mean I just don't recall at the moment -~- there was a 
fellow = Mullen or Mr. Danks or maybe Carlos Castro, 
somebody at the home office seteff. 

Q But they were doing it pursuant to your in- 


structions? 


A Yes, right. 


Q After they prepared such a forecast, was that 


Roorr 


forecast delivered to you? 
Yes. 
Q Did pu, in turn, deliver it to Mx. Gordon? 
Yee. 
Q Where are those forecasts? Are they sciil 
in the file of Continental? 
A They lose their significance after awhile ane nox- 
mally -- we don't need them for tax purposes or anything 
and they are normally discarded after « periods of ime, 
Q But they may not have been. 
They may not have been, right. 


Q Would you say that as a result of thea- fore- 


casts, Mr. Gordon and the other officers of Contincatal 
were kept approsed constantly of the projected pro fics 
from the Sedren operation? 
a I would say Mr. Gordon and whatever other officers 
received this information, yes. 

Q Was that in written form? 

Yes, 

Q How often did you say those forecasts were 
projected? 
A They were projected on 4 three month basis. 

Q Did you have a system whereby you checked the 


accuracy of the forecasts after the period for which ic 
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| was made had lapsed? 


| 
| 


A Yes, we did. 

Q What were those reports called? 

I don't remember what they were called but we 
checked out the profits for the first month of the three 
month period that wae ehown and the profits of the second 
month and the profits of the third month and we showed 
how they varied, how the first month or maybe the next 
month ox maybe the second month on the forecest and maybe 
go back to the second month and try to find out what che 
chenges were -~ what changes occurred during that period. 

Q So you and the other officers of Continental 
knew at Wik ttaes how close the actual operation re- 
flected the actual profits? 

A Yes. 

Q Did you maintain records of the actual profits 
accruing from the Sedren operation? 

A Yes, if they were part of this three month forecast. 

Q I am talking about the actual profits earned 
éuring the course of any specific year by Continental from 
the Sedren operetion. 

r Did we keep records of the actual profits earned? 

Q Yes. 


Sure. 
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Q Where are those actual profit: recorded? 
On the books of Continental. 
Q Under what category: under what heading? 
i don't know what the heading would be. It would 
| be in our general ledger probably. 
Q So that if we go to your general ledger, we 
| would be able to determine the amount of actual profits 
| Yealiged by Continental from the Sedren operation, from 
| the beginning of the first Contract between Continental 
and Halliweli? 
a Yes, it may have been even in those results chat 


_ we have there it could be the annual repo1ts. 


Let us take a look. | 


MR. LOTTERMAN: Off the record. 


(Discussion held off the record.) 

Mr. Knorr, I show you Plaintiff's bane 
which is the annual report of Continental for the year 
ending June 30, 1965 and particularly call your attention 
to Page 9 of that annual report which has been marked 
Plaintiff's Exhibit 65 for identification. Would you be 
good enough to read Note 37 
A Okay. 

Q You will notice, I am sure, in reading the 
following statement, at the end of Note 3: 


"During the year ended June 30, 1965, the com- 
pany earned a profit of $557,791 on the resale of these 
copper concentrates. This amount is included in other 


income." 
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It was your department which had made the 
calculation resulting in that figure, was it not? 
A Yes. 
Q And you assume that Continental has compar~ 
able figures for the years before 1965 as well as for the 


years after 19657 
A Rigkt. | 


MR. LYON: I object to the form of the ques- 
tion. 
Can we go off the record for « minute. 
(Discussion held off the record.) 
MR. LYON: I withdraw ay objection. 
ee ne nines for us, Mr. Knorr, from the 
records of Continental a statement year by year of the 
profits earned by Continental from the Sedren operation 
| from ite inception until its termination? 
| A I will cake a look and try. 
| Q What would be the difficulty in preparing 
such a statement? It was prepared obviously for the year 


ending June 30, 1965. 


| 
| 
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A You know, to be absolutely accurat2, Mc. Lottermar, 
I think I could prepare for you a schedule of copper 
profits earned on the sale of copper concentrate and then 
there may have been some profit in the eale of securities, 
I don’t remember that at the moment, but if you are asking 
me to prepare a statement on the profits earned on copper 
concentrates, I think I could do that. 

Q All I aw asking you to do is to prepare for 
the prior and subsequent years what was Prepared for the 
year ending June 30, 1965 and reflected io Note 3 to the 
annual report. 

A You want something similar to that? 
¢) Identical, 
A I think we can pull it out. 

Q ss Wow I show you the minutes of the meeting of 
the Board of Directors of Continental held on February 
21, 1962 which has heretofore been marked as Plaintiff's 
Exhibit 109 for identification, which records the fact 
that you acted as secretary pro tem and recorded the 
minutes. 

Would you be good enough to look at those 
minutes and teli us whether or not that recordation is 
accurate that you, in fact, recorded those minutes? 


A Well, I don’t recali it but if thet is what it says 


Knorr 158 
I could cnly present FCigures, prebebly, that showed the 
enount of resexves on kend but other than that I could 


mot do snaything. 


eel 


Q Did you cali attention to tho fact that wren 
you presented the figuras that neither Sedren or Halli- 
well could meet the contract Figure of eigkty million 
pounds of wire bar? 

‘ER. LYOW: I object to the forn of the quzs= 
tioa. 

I thirk that was fully staccd in the annual report. 


Q Did you esor discuss outside of the meetings 
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oz formal Board mectingsof Sedren or Halifivel? with hr. 
Gordoa or aay othe: personel of Continental the fact 
thet netther Sedren nor Hclliweil could meet that contrace 


figure at all? 


ZPnzxmna 


A Ho, I don't rerall that. 


= 


Q You dos’ rceall discussing that matter with 
Mr. Gordon or any other officer of Continental? 

4 Not specificaliy, recali it, no. 

Q Do you hava any recollection, specific or 
otherzise, of discussing that matter with Hr. Gordon or 
with any personnel of Continental? 

A Wo, I do rot. 


Q Before we proceed with the next minutes, Mr. 


Knorr 159 
Knorr, wes there over a tine while you were director of 


Halliwell or Scéren, that you ever suggested to Mr. 


Z2-SZ Pesto 


Gordon or cther persoanel in Continentel that the cone 
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tract requirement by wisich Sedren was supposes to fure 
nish eighty miiifon pounds of wire ber could be modifled 
for the benefit of Sedzen? 

A With respect to the eighty million pounds? 

Q Yes. 

A You see, I wasn't an export on thess things. The 
anceee is no. 

Q At any time you were a director of Sedren 
or Halliwell, did anycne else mske such a suggestion, to 
your knowle ige? 

A Hot to wy knowledge. 
Q So long as yeu ware a director of Sedren or 


Halliwell, vas thet metter dicensced by the Board of 


Directors of Sedzen or Mallivell? 
A That would enly be recorded in the ainutos, and I 
can’t recall. 

Q Do yeu heve cny ssteeuntent recolicction, 
apart from the minut«s of any such discussion relating 
to the eighty million pounds of wire bar? 

A No, I do not. 


Q I call your attention to the minvtes of the 
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A Well, we certainly instated on the rights -under 


the contract. 
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Q Waen you say “our contract”, you “re re- 
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ferring to Continental’s contzact with Scdren and Ealli- 
weil? 
A Right. 

Q At sny time prior to tha date of those min~ 
utes, was there any discussion anong the members of the 
Hallisell or Sedren Boards about the possibility of re- 
orzonicing witches ane of the companies under a Chapter 
XI reorganization? 

A No, not tzat I recsil. 


Q There was no recollection on your purt that 


any discussion evar cack place at any tire pricr to those 
minutes of such a natura? 
A No, sir. 

Q Was there any discussion at any tice at the 
Hallivell Board or the Sedren Board of a Chapter X1 


reorganization at esy tims while you were a director of 


Oo 


either company? 

A Not uhiie I wes a divector, 20. i 
Q During this period of time, up to Siae of 1953 

did Halliwell have a treasurer, even nominally? 


A Yes. 


Kroxr 

Q Who wes that wan? 

Bob Bell. 

Q Did you cver discuss these cash shortages 
with Bob Bell? 

A Yes, I am sure ke was informed of the projecticas. 
They got copies of the projecticns which caae up from 
Sedron. 

Q Did you ever discuss vith him ways and means 
of easing thet cash shortesge? 
A I am sure I did. 

Q In any of your conveveations with ifr. Bell, 
was there any discussion or suggesticn by him that one 
of the ways ef meeting it was to eliminate the discount? 
A Hot to my recollection. 

Q Wac there any suggestion cver made by him 


that one of the ways of easing it would be a suspensica 
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of interest and auorsization payrents on the morcg2ge? 
& Kot that I recall. 

Q To your xecollection, st the present tine, 
was there eny objection voiced by any of the Hallivell 
or Sedron directore that the sale of the CCS Preferred 
atock at a loss of $8 per share -- 

A To my recollection, no. 


Q Who was ic who actually effected the physical 
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mechanics of selling those shares of Continental Pre- 
ferred stock? 

& I will have to go back to your question before 
when I said I don't recall the details of the transac- 
tion ae to who purchased it, who arranged it. I don’t 
recall chat. 

Q During the sumer of 1963, had the bond 
holders waived their interest payments on thet bonds in 
order to ease the cash shortage? 

A Yes, I do recall that -- not specifically with that 
date, but I do know that the bond holders did eliminate 
their interest. 

Q At whose suggestion was it that those bond 
holders were approached for that purpose? 

A I don't recall. 
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Q Was {¢ at your suggestion? 

I don’t recall. 

Q Do you know who it was who was charged with 
_ the job of getting in touch with the bond holders for 

that purpose? 

A Bo, I don’t. 

Q Do you know what arguments were used to per- 
, susde the bond holders to waive their interest? 


ia Ho. 
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Q Can you suggest any reason at all at the 
present time why this same request which had been made 
of the bond holders to waive their interest payments 
was not made of Continental to waive its interest pay- 


wents under the mortgage? 


MR. LYON: I object to the form of the ques- 


A Ro, I do not know why it wasn't -- why the request 
wasn’t meade to Continental. 

Q Can you tell us who the principal bond 
holders of Halliwell and Sedren were prior to June 19637 
ry I think the bond holders were bond holders of 
Halliwell and not of Sedren and I can’t tell you who the 
principal bond holders were. 

Q And you can't tell us whose idea it was to 
approach the bond holders for the purpose of securing 
that kind of « waiver? 

A Ho, sir. 

Q In any event, it is a fact, is it not, that 
they were approached for that purpose in order to ease 
the cash shortage of Halliwell and Sedren? 

& I recollect that they were spproached. 

Q dnd that was the purpose of it, to ease the 

cash shortage? 


| A I don’t recollect what the reason for it was but 
| that certainly would make a good reason for it. 
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Q You would not deny that that was the reason? 


Y can’t deny or affirm. 

Q You have absolutely no recollection, as you 

sit here, of why it was the bond holders were approached 
to waive the interest and why it was that they did so? 
A Ho, I can’t say why thet was done, except that it 
would make a good reason to do it, to partially relieve 
the cash shortage, and I don*t even know what the amount 
of it was, how much the interest was. 

Q I call your attention to the page which 
appears as part of the afinutes of the meeting of the Board 
of Directors of Continental heretofore marked Plaintiff's 
Exhibit 111 for identification, with respect to those who 
purchased CCS Preferred stock from Sedren. Does that re~- 
fresh your recollection that you were advised at that 
time that Mr. Ungerleider, Mr. Harris, Mr. Sehroeder and 
Gordon, Brady, Caffrey & Keller participated in that pur- 
chase? 

A According to these minutes, that is who partici- 
pated in it, right. 

Q What I em asking you, were you informed at 
that time that they were going to be among the purchasers 


4 
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arrangement of it. 

Q Were you involved personally in any discus- 
sions with Phibro wiich resulted in this agreement? 
A No. 

Q Were you involved at all in the negotiations 
which led to the commission to Phibro provided by this 
egreement 7? 

r Ro. 

Q Were you involved at all in the negotiations 
which led to the contents of the clause captioned 
“Diversion” on Page 4 thereof? 


1 call your attention now, Mr. Knorr, to a 
document executed as of July 1, 1964 by and between 
Halliwell and Sedren and Continental and ask you whether 
you were made acquainted with the contents of that docu- 
ment at or about the date which it bears, and which has 
heretofore been marked Plaintiff's Exhibit 42 for identi- 
fication? 

A I am basically fam{liar with the contract, right. 
After all I signed it. 

Q You signed it, in what cupacity? 
A Vice president and treasurer. 

Q Of Continental? 


Right. 

Q Now, who was it, to your knowledge, who nego~ 
tisted the terms of that contract on behalf of Contin- 
ental? 

A I would say that, basically, 1t was Mr. Gordon. 

Q With whom on behalf of Halliwell and Sedren 
was that contract negotiated? 

A Mr. Graetz signed it here. 

Q I am talking about the person who, to your 
knowledge, represented Halliwell and Sedren in the nego- 
tiation of that contract? 

| A Other than Mr. Graetz, I don't know who was pres- 
ent of Halliwell and Sedren at that time, possibly Mr. 
Cooper. 
Q I show you a document which was heretofore 


| marked Plaintiff's Exhibit 43 for identification, dated 


as executed as of the lst dsy of July, 1964, and ask you 
| whether or not that agreement came to your attention at 
| or about the date which it bears? 
A I have reviewed it. I would say I was generally 
femiliar with the contract, yes. 
Q You executed both contracts, the contract 
| which was heretofore marked Plaintiff's Exhibit 42 and 
the contract which has heretofore been marked Plaintiff's 


Knorr 
Bxhibit 43 for identification, on behalf of Continental? 


A Yes. 


Q Did you participate in the negotiations of 


either one or both of those contracts, on behalf of 
Continental? 
A No, I did not. 
Q Who instructed you to sign those twe con- 
tracts on behalf of Continental? 
A I would probably have done {t on approval of our 
legal department. 
Q Whe would that be? 
& Either Mr. Keller or Gordon, Brady, Caffrey & 
Keller, whatever the name of tha law firm was at that time. 
Q Did you know about these contracts before you 


wete called upon to put your name to it as vice president 


and treasurer of Continental? 
I knew that they were being negotiated. 


Q And by whom were they being negotiated? 

A By Mr. Gordon and by either Mr. Graetz, on behalf 
of Halliwell and Sedren, or Mr. Cooper. 

Q The fact that you signed both of those con- 
tracts on behalf of Continental didn't mean that you 
were involved in the negotiations of the terms of those 
contracts? 


That's right. 

Q Does th. fact that Mr. Graetz or Mr. Cooper 
signed on behalf of Halliwell or Sedren mean that they 
were involved in the negotiations of the terms of these 
contracts? 

A I don*t believe that Mr. Cooper signed either one 
of these; Mr. Greetz did sc I would say that Mr. Graetz 
was involved in then. 

Q In the negotiations of them? 

Manas trestle of those contracts came before you 
‘a a director of Halliwell and Sedren for approval? 
A I presume they did. 

Q And you approved the execution of the con- 

tracts as a director of Halliwell and Sedren? 


4 Yes. 


Q Will you be good enough to tell us the reasons 


why, as a director of Halliwell and Sedren, you approved 
the execution of the contracts by those companies? 

A + Well, because basically the position of Phibro, 
Philipp Brothers, was being taken over by Continental and 
it probably eliminated the discord which you referred to 
before, of which I wasn't familiar with the nature of, 
but it eliminated the discord which existed between 
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tracts, is that what you are seying? 
Q Whatever you feel you can tell us. 
A I don't think there were any more economic benefits 
under this contract than there were under the other con- 
tracts. 
Q Did the prior contract have a diversion 
clause? 
MR. LYON: I object to this questi and ask 
the witaess not to answer. The existence of a 
diversion clause in one of the other contracts will 
speak for itself, 
Q This was the first time, was it not, as a re- 
stlt of these two contracts that Continetnal acquired a 
diversion right directly from Halliwell and Sedren? 
MR. LYON: I am going to object here and let 
him answer. 


Yes, I believe that is correct. 


Q Would you say that there was an economic bene~ 


fit to Continental? 
MR. LYON: Objection to the form of the ques= 
tion. You may answer. 
& I think eat the time of the signing of the contract 
there was no anticipated economic benefit to Continental. 


Q From either one of these contracts? 
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were prepared, would they be sent to you as 4 member of 


the Board of Directors of Hal.iwell for your approval? 
A Yes, I think that was the formal peesetore. 

Q I now , call your attention to the minutes «| 
the meeting of the Board of Directors of Consolidated 
Halliwell held on October 8, 1964 which recorded the 
fact that you were present. 

Would you be good enough to read those min- 
utes and tell me whether they correctly set forth the 
facts which transpired on that date? 

A Okay -- yes, being the minutes, the official min- 
utes of the meeting, I would say they are correct -- I 
would assume they are correct. 

Q You notice a reference to certain resolutions 
passed by the Board of Directors on May 26, 1964, on June 
29, 1964 under the heeding “Adoption of minutes", is that 
correct? 

A Yes, that is what it says, right. 

Q Then it says that "Mortims: Gordon, Harry 
Harris, Arthur Wheeler and &, Ungerleider stated that 
they were directors of Continental Copper & Steel Indus- 
tries, Inc. (CCS) and as such declared that they were 
interested in certain resolutions passed by the Board of 
Directors on May 26, 1964 and June 29, 1964, and would 
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accordingly refrain from voting on any resolution involv- 
ing ccs," 

Did you notice thet in the minutes? 

Yes, I do. 

Q Would you be good enough to tell me waether 
anything further was said by either of those gent Lemen 
as to the reasons why they would refrain from voting on 
any resolution on CCS, as recorded in these minutes? 

A Hot to wy recollection, 

Q Well now, weren't you one of the individuals 
who was interested on behalf of Continental Copper & 
Steel Industries, Inc., in these resolutions passed by 
by Beard of Directors of Halliwell to which this portion 
of the minutes refers? 

MR, LYON: I object to the form of the ques~ 
tion. You may answer it, 

Yes, I was. 

Q Did you suggest that you not vote upon these 
resolutions involving CCS for the same reasons that 
Messrs. Gordon, Harris and Ungerleider refrained fron 
voting? 

A They were refraining because they were directors, 


| and I am not a director, 


Q You were the vice president and treasurer of 


CCS, were you not? 


A Yes. 
Q “And wasn't your interest as a vice president | 


and treasurer of CCS in CCS as great as those of the 
persons nemed? 
MR. LYON: I object to the form of the ques~ 
tion and direct the witness not to answer it. 

Q | rene to eevnt that time that your 
interest as an officer of CCS was equally great and you 
should therefore refrain from voting upon any resolution 
of the Halliwell Board with regard to CCS matters? 

& No one stated that to me, no. 

Q Did you ask anyone whether or not you sbould 
refrain from voting because of your position with CCS? 
A Ho, I did not. 

Q Were you told by anyone in CCS to refrain 
from voting upon any CCS matters before the Halliwell 
Board? 

A Ho, I was noc. 

Q According to the minutes, there was present 
at that meeting of the Board, at the invitation of the 
Board, Mr. Tower, is that correct? 

A That is what it says, right. 
Q Do you remember whether or not a CCS director 
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who was then a member of the Board of Directors of Halli- 
well or anyone else present at that meeting asked Mr. 
Tower any question at all about the then existing <«sti- 
mated proven ore reserves of Sedren? 
a X don’t recall that. 

Q Do you recall whether you asked any such 
question? 


A I don’t recall that. 


Q Bed you beer told ie svense of this meeting 
by Mr. Gordon or anybody else connected with CCS that 
they would refrain from voting but that you would not? 
A Ho. 

Q When for the firet time hed you learned that 
Messrs. Gordon, Harris, Ungerleider end Wheeler were go- 
ing to refrain from voting as members of the Board of 
Directors of Halliwell upon any CCS matter? 

A At the time thet tiie meeting was in session. 

Q Did you ask when Mr. Gordon made that stete- 
ment whether or not you could vote om any CCS matter? 
a Ho, I did not. 

Q Did they withdrew from he seen 
& I don't recall. 

Q You den’t recall whether or not there was 


any discussion about their refraining from voting as 
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members of the Board of Directors of Halliwell upon any 
CCS matter? 

A They gave the reason that they were directors of 
Continental. 

Q I am asking ‘you whether or not there was any 
discussion? 

A Wot to my recollection. 

Q Did anyone else turn to you and say that 
you should also refrain because you are the vice presi- 
dent and treasurer of Continental? 

MR. LYON: I object to the form of the ques~ 


I asked if anyone asked hin. 
MR. LYON: I still object to the form of the 
question. You can answer it. 


Hobody requested me not to vote or suggest I not 


Q With four not voting, that left five indi- | 
viduals who were directors of Halliwell, did it not? 


Right. 

Q Bo you know, ae a director of Halliwell, 
whether or not if you had not voted there would have 
been a proper quorum of directors for the meeting of 
the Board of Directors of Halliwell on that day? 


Knorr 
I didm't know that. 
Q Did you ask anybody whether or not, if you 


| did not vote, there would be a proper quorum? 


| & I didn’t ask anybody, no. 


Q I call your attention to that portion of 
: the miautes under the caption “Agreement-rasale of con- 
ecentrates," 
A Right. 

Q Messrs. Gordon, Harris, Wheeler and Unger- 
leider refrained from voting upon the resolution to 
authorize an agreement dated July 1, 1964 between ccs, 
Sedren and Halliwell, is that right? 

A Right, 

Q You voted to approve that agreement, didn't 
you? 

A Yes, I did. 

Q And y ou voted to authorize Mr. Graete to 
execute the agreement on behalf of the Board of Directors 
of Halliwel1? 

A Right. 

Q I call your attention to the portion of the 
minutes under the caption "Extension of CCS agreement 
dated April 1, 1959. Messrs. Gordon, Harris, Wheeler 
and Ungerleider refrained from wting thereon." Did they 


Did you refrain? 
A Mo, I did not. 

Q And you voted for the resolution approving 
of the execution of an agreement dated July 1, 1964 be- 
tween Halliwell, Sedren and CCS, is that right? 

a Yes. 
Q And the resolution further authorized Mr. 


| | 
| Graets to execute the agreement on behalf of the Board 
| 


of Directors of Halliwell, is that correct? 

Wow that agreement continued the requirement 
that Sedren be required to deliver the balance of eighty 
million pounds of copper wire bar to CCS, did it not? 

MR. LYON: Are you asking the witness if the 
minutes which reflect that are correct? 

MR. LOTTERMAN: I am asking whether or not 
that was the resolution and whether or not that was 
presented by the Chairman to the directors. 

MR. LYON: You are asking for his recollec- 
tion, independent of the minutes? 

MR. LOTTEPSSAN: Yes. 

I only recall what the minutes state. 
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Q Now, before that meeting at which you voted, 
you imew, did you not, that CCS had approved both of 
these contracte? 

A I beg your pardon? 

Q Before that meeting of the Board of Halliwell 
and the submission of the resolutions upen which you 
voted and Messrs. Gordon, Wheeler, Ungerleider and Harx‘s 
abstained from voting, you knew that CCS had approved the 
execution of those contracts, the two contracts which 
you signed? 

MR. LYON: I object to the form of the ques- 
tion. 

I will be happy to withdraw the objection if 
you will show something chat so indicates. 

MR, LOTTERMAN: Off the record. 

(Discussion held off the record.) 


Q Let's look at these two contracts which have 
been marked Plaintiff's Exbibits 42 and 43; both of these 


contracts bearing your signature on behalf of CCS, as 
vice president and treasurer, do they not? 
A Right. 

Q You had been authorized by CCS to affix your 


signature on its behalf to each of those contracts, were 


you not? 


Q And at the mecting of the Board of Directors 
of Halliwell, you kmew that CCS had authorized the execiu-~ 
tion of those two contracts which the Halliwell Board was 
being called upon to consider? 

MR. LYON: I reiterate «wv objection to the 
form of the question. 
MR. LOTTERMAN: In what respect? 
MR. LYON: As embodying a hypothesis not in 
the record. 
MR. LOTTERMAN: Will the reporter please 
reac the question back. 
(Last pending question read.) 
MR, LYOW: I will withdraw my objection. 
| Q To make absolutely sure that Mr. Knorr ander- 
| stands, I want to show him the minutes. These are the 


| minetes of the Continental Board, and here is the resol- 
| wefon of the Continental Board on June 25, 1964, which 


| bas been heretofore marked Plaintiff's Exhibit 123 for 
| identification, which contains a resolution authorizing 
| Me. Gerdon, as president, Walter H. Knorr as vice presi- 
deat, to execute the contracts referred to in the previous 
| Paragraph. 
| How, with those minutes in mind, would you be 
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good enough to answer the question which che reporter 
will read back. 


(The appropriate portion of the record was 


read.) 

Yes. 

Q Now, in the minutes which I just showec you, 
being Plaintiff's Exhibit 123 for identification, on Page 
3 thereof, the statement is contained the-ela: 

"wr. Gordon described the advintages and 
financial benefits to CCS and Sedren anticipated from the 
new arrangement ._“ 

Will you be good enough to teil us, as 4 
director of Halliwell whe voted to approve thase arranga~ 
ments, what you understocd the financial benefits to 
Sedren anticipated from that new arrangement? 

A I think they had gu arms length tcasnsaction with a 
ecupeny who they could depend upon and trust to give 
them the best aspect of the contract as compared to what 
they were getting from Philipp S5rothers. 

Q Regardless of what you consider to be en arms 
length transaction, will you describe to us concretely 
what you understood to be the financial benefits to 
Sedren anticipated from that new arrangement? 

MR. LYON: Other then what he has already 
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I read to you from the minutes of the meeting of the 
Board of Directors of Continental of June 25, 1964 in 
which it says "Mr. Gordon described the advantages and 
financial benefits to CCS anticipated from the new 
arrangement.” 

4 I don't know what Mr. Gordon -< 

Q Can you tell us whether or not you had been 
apprised by Mr. Gordon, as the vice president and the 
treasurer of CCS, what the financial benefits of CCS 
would be as a result of the new arrengement? 

& No, I wasn't. 

Q Were you consulted at all in the formulation 
of that contract as to what the financial benefits of 
CCS would be? 

A Ho. 

Q Are you telling us at the present time that 
as the vice president and treasurer of CCS, you did not 
know at any time before the Halliwell Board approved 
these contracts, what the financial benefits to CCS would 
be? 


A Other than the discount on the price of copper, no. 
Q Did you have any idea at that time of the | 
economic benefits to CCS from the diversion clause? | 


& Wo. 
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Q Was that subject raised by you in any dis~ 
cussions you had with Mr. Gordon? 
A No. 

Q Or anyone else connected with CCS? 

Hot with me. 

Q Was it raised by you as a director of Inter~ 
national Halliwell and Sedren es to what OcS was getting 
out of this diversion clause? 


A No. 


| Q Can you tell us why it was that CCS wanted 


Pisce a diversion clause? 
MR. LYON: Objection to the form of the ques- 
tion. Go ahead. 
A E suppose it gave us more leeway in che sale of 
copper. It opened up the whole world, really, any re~- 
finery anywhere. 

Q Did you as a director of Haliiweil ask why 
Halliwell wasn't given the advantage of this contract 
with the Japanese? 

A I don’t quite understand your question. 

Q If it was an advantage to CCS, that is if 
this diversion clause was an advantage to CCS, that is 
the arrangement between CCS ani the Japanese, if that 
was of financial benefit to CCS, did you at that tine, 
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as director of Haliiwell, ask why Halliwell wasn’t being 
given the advantage of this contract? 
| A No, ‘I did not ask thet. I 
ar MR. LYOw: Aitheninn to the form of the ques- 
tion. 
Q Was that your concern? 
A Well, Mr. Lotterman, it certainly was my concern 
as a director but to just give them the right to have 


that part of the contract opened up for Sedren, without. 


changing the whole concept in the form of the contract. 


Mone Vmn AL—ADo wns 


Y think it would have been impossibie. 

Q Why would it have been impossible? 
A The contract had other items in it which -- in 
other words all the things that Continental had done for 


Sedren and Halliwell were predicated om the fact that we 
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were getting control of this copper. 


Q You didn’t have a diversion clause before. 


+n 


Why wasn't the benefit of that diversion clause given to 
Halliwell? | 

Because Halliwell wasn’t selling the copper; we 
were selling the copper. We had to know how to sell the 
copper. We had Mr. Kennedy, Mr. Tower, the experience as 
copper dealer and broker and we knew just where and when 


te sell the copper. 
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the new mine manager was in New York, and the contents 
of the visit to Haiti, August 22 to August 29 was re- 
lated to him and he being the mine manager was expected 
to put these things in; he was expected to reduce the 
cost of the {tems annexed in the survey, 

Q Was any other step taken by the Board of 
Directors of Halliwell beyond what you heve just stated 
for the purpose of curing the defects and deficiencies 
cited in that report? 

A Weil, I think, like the letter states the steadily 
increasing operating costs, the Board chanced the mine 
manager from whoever it was before, Mr. Topler, to Mr. 
Kocusberger. 

Q Is there anything else that it did? 

L don’t believe so. 

Q The minutes of the meeting of «he Board of 
Directors of Consolidated Halliwell on April 12, 1967 
which have heretofore been marked Plaintiff's Exhibit 
143 A and B for identification, reference is made on the 


first page of those minutes to "Modifications to 1959 


sales agreement", the memorandum being annexed as Schedule 
B to those minutes. 

Before that meeting took place, had you been 
consulted in the preparation of the memorandum dated 
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April 5, 1967 which is annexed to Schedule B to those 
minutes? 
A Wi1L you repeat the question, please. 

(Last pending question read.) 
A I don't recall that I was consulted with respect 
to it. 

Q Whether or not you were consulted, did you 
see thet memorandum before the meeting of the Board of 
Directors of Halliwell on April 12, 1967? 

A I don’t recall seeing it. 

Q Were you informed that such a memorandum head 
been prepared and would be presented to the Halliwell 
Board of Directors meeting on April 12, 1967? 

A I wasn’t advised of that, co. 
Q Is it your testimony then that you saw that 


memorandums only for the very first time at that meeting? | 


A That is my recollec*ion. 


‘sermon mm mcrae are 


Q Gos: oie tah ee set ‘ie wiliiieiil, ia tieiek 
pose of thet memorandum to be after you saw it at the 
necting? 

A It is covered in points two, three and four, really. 

Q saslaceapughemupenetaanaient | 
what did you understand its purpose to be? 

& Well, it really is just a memorandum to amend the 
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centract between CCS and Sedren. 
Q In what respect? me 
MR. LYON: I object to the form of the ques~ 
tion. Again, Mr. Lotterman, you are asking him to 
interpret the contract. 
MR. LOTTERMAN: I want to Imow what he es a 
director understood -- 
MR. LYON: You mean the reason it was put be~ 
fore the Board? 
MR, LOTTERMAN: No, I am talking about Mr. 
Knorr as 8 director of Halliwell presented with 
this memorandum and asked to vote upon it or to 
approve or disapproved it and he voted to approve 
it, and on that basis what did he uuderstand the 
memorandum to be which he was approving. 
MR. LYON: Other than wheat it says? 
MR. LOTTERMAN: Whatever his answer is. 
& Jell, like I just said, the purpose was to amend 
the contract between Halliwell and CCS. 
Q Had anyone told you before the meeting that 
| 4¢ would be necessary to amend the contract, why it would 


be necessary to amend it? 


A I don't recall specifically. 


Q Did you ask anyone at the meeting why it was 
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necessary to amend the contract? 
A I think it was obvious in most people’s minds. It 
was brought up that we were never going to gat the eighty 
million pounds of copper. 

Q How long had it been obvious that you were 
not going to get the eighty million pounds of copper? 
A I can't recall. 

Q Was it a month or two years or five years? 

Within a year or two. 

Q Only with a year or two prior to that did 
that become obvious to you as a director of Halliwell 
that you couldn't meet the eighty million pound require- 


ment? 


I would say that is approximately right. 


Q Would you look at the last sentence of the 


paragraph under the "Modifications to the 1959 sales 
agreement", It says that he, the chairman stated "That 
the results of the averaging of the prices would be that 
Sedren would receive approximately 41.8 cents per pound 
of copper making it at best possible marginal producer." 
Right. 
Do you recall that statement by the chairman? 


Do you recall any discussion of Sedren's be- 


A Ro. 

Q Now, on Page 2, "There followed 4 lengthy 
discussion regarding reserves and profit potential to 
Sedren under the proposed modification." 

Will you tell us the discussions which ensued 
regarding reserves and the profit potential to Sedren 
under the proposed modification? 

A I don’t recall the discussion content. 1% don’t re~- 
call the content of the discussion. 

Q Do you recall anything at all about that die- 
cussion? 

A No, I don't. 

Q Well, to be more specific, do you recall 

anything that Mr. Gordon mid about that matter? 


A No, I don't. 


Q Do you recall anything that Mr. Cooper said 
about that matter? 
A I don’t recall anything anybody said about that 
matter. 

Q Do you recall whether you participated in 
that discussion? 
A No. 


| Q Do you recall whether or not you had any talk 
) | at all at thet time with anybody concerning the wisdow 
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and desirability of amending the contract in accordance 
with the proposal set forth in the memorandum? 

A At any time? Mo, I don't recall. 
Ho, at °° ‘s meeting? 


Q The meeting was adjourned uatil 2:00 o'clock 
in the afternoon, was it not, as appeared from those 
winutes? 

A Yes. 
Would you turn to che last page, Mr. Knorr. 


Does your steam appear underneath the 
following statement: 

“We, the undersigned, directors of Continental 
do hereby verify as correct the foregoing minutes of the 
Board of Directors held April 12, 1967 as amended, and 
ratify all the resolutions passed and business transacted 


thereat.” 


A ‘That is my efgnature, right. 


Q and you had examined the minutes in their 
present form and signed that subscription that the min- 
utes were correct? 

That is my signature, correct. 

Q Bow, turning beck to the minutes of the after- 
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noon session, take the first paragraph cf the top of 


Page 2, can you tell us anything at ajl about the discus~ 
aion which was restmed on the memorandur, dated April 5, 
1967? 

A I don't know any specific discussion except as set. 
forth in the minutes. 

Q Specifie or otherwise, do you have any 
recollection of that discussion, independent of these 

| minutes? 
A Ro, I don’t, not of a specific nature to this 
resolutica. 

Q Is there anything in your files which wouid 
enable you to refresh your recollection of what tran- 
spired at this meeting of the Board of Directors of 
Halliwell? 

A I don't have a file on this at all. 

Q And ag you sit here now, you have no indepen- 
dent recollection of anything that transpired at this 
meeting except what is recorded in the minutes? 

A No, just what the minutes say. There was dissen- 
tion and Mr. Bell and Mr. Knight voted -- 

Q We will come to that. 


After certain resolutions were proposed, 3s 


set forth on Page 3, is it correct that Mr. Bell and Mr. 
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Knight said they would not vote in favor of the adoption 


of that memorandum? 


_, That is what the minutes say. 


Q Now, tell us whether or not they made any 
atatements as to the reasons why they would not vote in 
favor of it? 

A I don't recall the reasons why they would not vote 
for it. 

Q At the top of Page 4, it is stated and I 
read: 

sr. Fell also imiicated he would not vote 
in favoc of the adoption of the resolution.” 
Who is Mr. Fell? 

He was a lawyer and director of the compsny. 

Q Was he also counsel for the company, Halli- 
well. and Sedren? 

A I don't think he was on a retainer. I believe 
that from time to time on special occasions he was re- 
tained as a lawyer and legal counsel. 

Q Who was the lawyer for Halliwell on regular 
retainer, other than special occasions? 

A At that time? 

Q Yes. 

I don't recall. 
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2 | 2 Are you telling us that ag a director of 

3 ! Halliwell, you didn't know who the attornay was? 

4 | MB, LXON: That is not what he said, 

5 | A I just don’t recall his came. 

6 | Q Wes it semeone other than Mr. Fell? 

7 | A Yas. 

8 | Q But you don’t recail his name? 

t's No, I don't. 

10 | fe] Can you tell us what Kr. Fell said xe to the 
al reasons why he would not vote in favor of the adoption 
12 of the resolutions? 


¥ don’t recall what Mr. Fell or Mr. Knight or Mr. 
Bell said as to their reasons for voting egainst the 
resolutions. 


Q 


yvecail any statement wade by chem? 


You don’t recall what they said or you don't: 


A I don’t recall any statement made by them as to 
their reasons for not voting for the resoluticn. 


Q 
Mx. Bell why they would not vote in favor of the resol- 


Act this meeting, did you ask Mr. Enight or 


utionusa? 
A No, I didn't, 


a Q Didn't you, as a director of Haliivell, deem 


it important to know why other directors ::efused to 
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approve the resolutione? 
a Ro, I think that is their own business. 


Q And you don't recail any statements they 


made concerning any inquiry made hy you? 
A I made no inquiry 2s to why they didn’t vote for it. 


Q Had Mr. Gordon made any inquiry? 


| oA I don't recall. 


Q Did anybody else on that board ask Mr. Beil 


or Mr. Knight why they would not vote in favor of the 


memorandum? 


A There was discussion but I don't recall the eature 


of the discussion or who might have initiated the dis- 


cussion that you just asked me about. 


Q Did anyone ask Mr. Fell why he wouldn't vote 


“for 1t? 


A I think that falls in the same category. ‘s 
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Q Nov, the minutes reflect the fact that Mr. 


Bell resigned as an officer and director of the conpany. 


Did he make any statements as to the reasons why he was 


_ fesigning as an officer andj director of the company? 
| A I think the resvon was chvious here thst they didn't 


| want to wote on this proposal. 
Q Did they tell you why? 
No, they dida’t tell me why, but probably in the 
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discussion it came out, but i don’t recall what it was. 


Q Did Mr. Knight, when he tendered his resig- 


nation, make any statements as to the reasons why he 


: was resigning? 


A That statement goes for Mr. Knight, Mr. Bell or 


Mr. Fell. I have no recollection of the discusajon as 


to why they were leaving, both as officers and directors 
of the company. 

q You have no writing of any kind, aature or 
description which would refresh your recollection in the 
matter? 

A No. 

Q Did you vote to sccept the resignations of 
Mr. Bell, Mr. Knight and Mr. Fell? 

A Well, that is what the last paragraph states, that 
I voted in favor of it, right. 

Q. Then the yote was taken on the three resolu- 
tions arising out of the memox undum? 
A I beg your pardon? 

Q Then a vote was taken on the three resolu- 
tions arising out of the memorandum? 

A Yes, that is what I voted for. 
Q The n ..ctes report that Mr. Baussan refrained 


from voting. Did he give any reason or state any reason 
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&s to why be was refraining from voting? 

He was the Haitian member of the Board and I don’t 
know why he did. 

Q He made no statement? 

I don’t recall whether he made a statement or not. 

Q It is recorded herein that Messrs. Cooper, 
Gordon, Graetz, Knorr, Wheeler, Ungerleider and Harris 
voted jn favor of the adoption of the resolution, is that 
correct? 

4 Right. 

Q Did Mr. Graetg state at the time he voted, 
as the minutes report, that while this was not the best 
contract for the company, it was a stopgap until a new 
one could be negotiated? 

A That is what the minutee indicate he stated. 

Q Do you recell that statement? 

Ho, I don’t, 

Q Do you recall whether or not you asked Mr. 
Greets why it was not the best contract for the company ? 
A I don’t recall that I asked hin. 

Q Was there any reference to the fact that this 
memorandum or this contract that was being approved would 
be a stopgap until a new one could be negotiated? 

A There was no reference to that stopgap in wy recol- 


Lection. 

Q You have no such recollecticn? 

No. 

Q Are you saying that there was no such refer- 
ence or, if there was,you don’t reeali ic? 
A I am saying thet Me. Graete did state that since 
it ie in the minutes but I don’t recall why be said it 
was a stopgap. 

Q My. Gordon, of course, was the pvesident 
and directer of CcS. 
A Right, the chief executive officer. 

Q Mr. Knorr was the vice president and treasurer 
of CCS? 
A Right. 

Q Mr. Wheeler was a director of CCS? 

Correct . 

Q Mr. Ungerleider was also a director of CCS? 


Correct. 


Q And Mr. Harris was a director of CS? 


That is correct. 

Q Now, of the seven people who voted in favor 
of the adoption of the resolution, four cf them were 
officere and directors of CCS, and you were an officer 


ef CCS, is that correct? 
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That is correct. 

q Did you suggest that any of the directors of 
CCS refrain from voting on these resolutions? 

A No, I did not. 

Q Pid anyone suggest that any of the directors 
of CCS refrain from voting on these resolutions? 
A Hot to my recellection. 

Q At thet gnating did anyone reise the subject 
of whether or not theta was @ proper quorum of directors 
for the transaction of the business of Halliwell in view 
of the resignations and in view of the fect that there 
were directors of Con‘:inental who were sitting on the 
Board of Halliwell? Was that question raised by anybody? 
A I don’t know who raised the question but a state- 
went was made by Mr. Feli that a quorum existed after 
the resignation of the people from Canada. 

Q How did he come to make such a statement? 
A I preesum: somebody asked hin. 

Q You save a recollection that such « statement 
was made b> ir. Yeil? 

A Yes. 

Q Before you cawe to this hearing today or be- 
fore vou started his deposition, did you hew: any talk 
with Mx. Keller? 
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A No, I haven't seen Mr. Keller. I saw him yester~ 
day for a few minutes before but he has been out. 

Q Ween you saw him ynsteréey for a few winutes, 
did you discuss this meeting of the Board of Directere of 
Halliwell? 

A No. 

Q Did he tell you about bis recollection: of 
what transpired at this meetiagi 
A No, sir. 

Q Do you tell us now that you to have ar inde~ 
peadent recollection that Mr. Fell meade chis stetecxnent? 
A Yes. 

Q Do you have any independent cecoliectiaos of 
who asked thet question? 

A No, I realiy don’t. 
Q Was it Mr. Gordon who asked that questitn? 
I don’t know. 
You don’t know who did? 


Do you know how that question happened to be 
I don’t, 


Q Was chat question asked after Mr. Fell had 
already submitted his resignation? 
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I don’t recall whether it was before or after he 
submitted his resignation. 

Q Can you tell us whether it was asked before 
or after bis resignation was accepted? 
ee No, I can‘*t say that I remember whether it was be- 
fore or after. 

Q You can’t renember? 
A Ko, I can't. 

Q Before your deposition commenced in this 
office, did you read the Keller deposition? 
A Yes, I did. 

Q Did you notice what Mr. Keller had to say 
about this matter in his deposition? 
A I don't recall. 

Q You don't recall at ali? 

Ne, sir. 

Q When did you read the Keller deposition? 

I would say about a month ago. 

Q Did you make ary notes of whet Mr. Ke .er 
said during the course of his deposition? 
A Bo, sir. 

Q Was your attention called upon by anyone to 
what Mr. Keller said et this meeting? 
A Ho, I read that independently of anybody else's 


Knorr 
opinion or anyone else's interpretation. 
Q Who sent you that deposition? 
Mr. Keller gave it to me. 
Q Where did he give it te you? 
In my office. 
Q Where? 
At Continentel. 
Q Did he suggest you discuss his testimony 
after you finished? 
A Did he and « discuss it? 
Q Did he suggest that you and he discuss ais 
deposition after you completed the reading of it? 
A No. 
Q What did you do with the depesition after 
you finished reading it? 
A % believe I gave it back to Mr. Zeller. 
Did you ask any questions about it of hin? 


bid you discuss any part of the deposition 
with him? 


A No, and the same thing goes for Mr. Castro's 
deposition. I reaé both of thea. | 


Q After Mr. Foll made the statement that you 
say he did, did anyone turn to Mr. Keller who was then 
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at the meeting and ask him whether or not Mr. Keller's 
statement was correct? 
A I don’t recall. 

You don't recall that? 

“Q ~=—sCiD4d Mr. Keller make any statement of any kind 
upon the subject matter of what Mr. Fell was supposed to 
have said about 2 quorum? 

A I don’t recall it either. 
Q How long sfter Mr. Fell made the statement 
did he leave the meeting? 
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A I think they walked out en masse, as I recall. 

Q Would you say the statement was made by him 
as he was walking out? 
A I really can't say. 

Q And do I understand that after he made the 
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statement and after he left, the Board then proceeded 
as though 4 quorum were present? 
4 Yes, that was wy recollection, right. 

Q And there was no discussion of any kind be- 
fore the Board voted in favor of the adoption of the 
resolutions concerning the existence or non-existence of 
a quorun, after the statement by Mr. Fell? 

A Hot to my recollection. 
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And Mr. Keller said nothing on that score 


I don*t recall. I don’t remember him being there 
but in the minutes it says he was invited in. 

Q You don't remember him being there et all? 

Your independent recollection of the state- 
ment that you say Mr. Fell made, that independent recol- 
lection does not embrace a recollection that Mr. Keller 
was there? 

A No, it does not. 

Q Now, you notice thet the minutes do not reflect 
anything at all of what Mr. Fell was supposed to have 
said, as you told us now? 

A Right. 

Q No statement was made by him at the meeting, 
as reflected in the minutes? 
A Correct . 

Q Did you suggest that chat statement cf Mr. 
Fell be ineluded in the minutes? 

A No, I did not. 


Before you signed the minutes? | 


Knorr 
IT have a recoliection of that, yes. 


Q Do you recail whether or not there was 
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any question raised at that particular meeting by any 


of the other directors as to the varticulay terms an’ 


provisions of these agreements? 


es 
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erent seamen 


And I think you testified previously that 
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you don't have any recollection of whether or not any 
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director or any other individual at that particular ii 
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meaning October of '64 or before ever raised a question 


ot whether Halliwell or Sedren could weet the 80 miliic 


TROD -= at 


pound requirement? 

A When you say any other nerson or any other time 
no. I say that there was aiways a question whether 
Sedren could meet that 80 million pounds. 


Q J am sorry. 


| 


A There was always a question to me whether Sedrei: 
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could meet that 80 million pounds,I think in most every- 
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body's mind. 
Q When you say there was always a question, 
you mean right from the very beginning? 
A After a certain period of time had elapsed undev 
the contract, under the original contract, and it 


appeared that the 80 million pounds would not be met 


Knorr 

under the terms of that contract -- 

Q When you say the original contract elapsed, 
are you talking about che 1959 agreement? 
A Yes. 

Q When did that slapse? 
A I say, aS the -- not slapsed, es it continiuad 
in effect. 

Q Well -- 
A And the shipments were being made under that 
contract, it did not appear, I think, to many people, 
in Continental, at least, that Sedren ever would he abi, 
to Fulfill that contract as far as the 80 million pound: 
are concerned, and [I don't recall any specific convei- 
Sations with respect to it. But it was just a general 


opinion. 


Q Are you saying it appeared to many people, 


including CCS people prior to the expiration of the 

*S9 agreement that perhaps Sedren could not meet this 
80 million pound requirement? 

A I would say generally to the production people, 
the Hatfield Wire and Cable group, who were running 
that division, who were looking for that copper to be 
delivered for them, were constantly asking where is «he 


copper, where is the copper? Such questions, and it 


Knorr 
didn't appear that it was forthcoming to then. 
Q Who did they ask that question of? 
A I guess Mr. Kennedy, perhaps, probably Mr. Kennedy, 
he was the one that was more or less the in-between 
man in that contract between Sedren and Continental. 
Q Do you know if Mr. Kennedy said anything 


in return to the Hatfield people? 
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A No, I don't. 

Q Can you be any more specific as to conver- 
sations tha’ took place on this par‘ ‘cular subject? 
A No, I can't. I just said, I thank it was a 
general feeling among the people that it wouldn't 


be cemplere, but I can't specifically relate any con- 
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versation trick to that particular subject. 
Q But there were conversations? 


I am sure there were. I am sure there were. 
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Q Were you a party to any of them? 

Not that I recall. 

Q Well, how did you become aware of the con- 
versations between Hatfield and Kennedy? 
A because we weve keeping a record in the accounting 
department of the pounds of copper delivered in the form 
of wire bar, and I guess I was a party to it insofar as 


anybody would ask me how many pounds were delivered 


Knorr 


up to a certain particular date or particular time. 


———— ——— — 


Q Well, did anyone express to you apprehension 
that Sedren would not be able to meet this 80 million 
pound requirement? 

A I don't think there was any apprehension, just 4 
question as to when can we get this copper? Apprehension. 
no. 

Q Well, perhaps that's the wrong phrase to use. 
They were concerned, however, whether or not they were 
going to get this 80 million pounds? 

A We were always concerned with getting copper, 
Continental, for its Hatfield wire, aiways concerned 
with gatting -opper, and this was a concern to us also. 


yes. 


Q I think you testified last time that some- 


time after the 1964 agreement, it became apparent to 
you that Halliwell and Sedren were not going to be able 
to meet the 80 million pound requirement.is that 
correct? 
A I don't remember that particular testimony here. 
MR. LYON: Off the record. 
(Discussion off the record) 
Q - Do you recall that statement to you, Mr. 


Knorr? 


A The question was, after the '64 agreement? 


Knorr 

Q Sometime after the '64 agreement, and I 
believe the way you phrased it, it was -- 

A I will buy it. Sometime after, right. 

Q Well, the way I believe you expressed it 
was something like a few years prior to the ‘67 agree- 
ment that you knew that or you felt that Halliwell and 
Sedren were not going to meet the 80 million pound 
requirement? 

A All right. 

Q Can you tell us what led you to that con- 
clusion? | 
A I guess the pounds of copper that had been de- 
livered tc that date, and the fact that was brought 
out here, ae the reserves were being diminished. | 


Q Did you have any conversations with any of 
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the other Board of Directors on that subject either 


eB) 


Halliwell or Sedren? 
A Not to my recollection. 

Q Well, do you feel you were alone in reaching 
this perticular conclusion? 
A No, I just don't recall it. I am sure that even 
with Mr. Graetz, for example, we probably discussed it, 
but I can't recall the conversations. 


Q Aside from recalling a particular conversation, 


Q Do you recall whether or not ened ever 
raised the question or expressed the opinicn that 
Halliwell should be free to contract with the Japanese 
rather than contracting through Continental? 

No, I don't. 

Q “tnaer the 1964 agreements, is it correct 
to say that Continental had a right of civersion to 
one-third of all the copper concentrates produced at 
the Sedren Mining during a two and a half year period? 


MR. LYON: Once again, the documents wiil 


speak for themselves, but I will Jet him answer. 


A Yes, I believe we had the right to’ conversion, 


but I also believe that we advised Halliwell, advised 
either Halliwell or Sedren any time that that diversion. 
any time that diversion was contemplated. As a matter 
of fact, I don't know, courtesy or information or what, 
but we always, I think this can be not that I did that, 
but I think Mr. Kennedy or somebody other than myseif, 
always notified Sedren to that effect. Whether this 
was in writing or not, I don't know, either, but we 
did have the right to divert the one-third. No question 
about that at all. I think even without notificaticn. 

Q And Continental did elect to divert some 


shipments between sometime after 1964 and the end of 


Right. 
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Q And as I understand it, after reviewing 


is 


Plaintiff's Bxhibit 7, that shipment 28 was in fact 


La) 


one of those shipments which was diverted? 


A Yes, I would say that's correct. 
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Q Now, can you teil me whether or not Continen ¢ 
ever shared with Halliwell or Sedren the profit which 


Continental derived from diverting these shipments? 
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A Shared the profit with Halliwell or Sedren? 


Q Yes. 
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No. 
Q I notice on this particular document, Plain- 
tiff's Bxhibit 7, there is an item on line 21 entitied 
"Commission." 


Can you tell me what that represents? 


A I would have to assume that that's the commissioc, 
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paid to Phibro. 

Q Can you tell me what Phibro did to earn 
that commission? 
A No, I don't. J don't recall what they did. 

Q Do you recall that Mr. Gordon or Mr. Kennedy 
ever made a statement to you or to the Board of Directors 
meeting in Halliwell that Phibro had treated Halliwell 


unfairly in regard to their original agreement? 


knorr 


into the '64 agreement with Philipy 


And you con't knov whet 
performed pursucnt to the '64 agreement? 
A specificelly. I might say I cen assimo that 
thew otiecd insurance, for example, and neyoe 8 
the shippers, but I can't be 


were diverted, did the} Continontel 


buyers who woulde pey t 1ighest prices for Scci¢ca 
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A =i caatté answer that question-As I 

you before, it wasn't a question of finding the highest 
buyor, copper wes soid on a quoted price. We were 
soiling thet one-third based on the LNE, 


question, es I recall, as I undarstend Mr. Kennedy tole 


one who sold it, that it was sold bdesce G:. 
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Q Do you recall that in 1964 the LYE price 


for wire bars went up substantially? 


Knorr 


\ A No, I don't recall that. 


(Recess) 


2—-BPrerzmas ? 


Q Wasn't it true, Mr. Knorr, that the reason 


A 
F 


Continental made a profit regarding the diversion 
clause was because there was such a wide disparity bec- 
ween the LME price of wire bars as opposed to the ovher 


quotations, and that Continental was able to effect 
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sales at the world price? 
A I don't quite know what you mean by the other quo- 


tations. 
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Q Other quotations meaning the E& MJ, domestic, 
and export refinery prices as quoted? 


A Yes, I would say that's the reason we made the 
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profit. 

Q Can you tell me why, if you know, Continental 
was reserved to itself the right to divert one-third 
of the shipments pursuant to the '64 agreexents? 

A No, I don't know the reasoning -- I don't know the 
logic or the reasoning behind it at the time the 
agreement was executed. : 

Q Well, did Continental ever have any other 
diversion clauses with other suppliers of concentrate 
or anything similar? — 

A No. 


Q This was unique as far as Continental was 


concerned? 
A Right. 

Q And you don't know why Continental wanted 
to have that particular provision? 
A No, I don't. 

Q Can you tell me why Continental required 
80 million pounds of wire bars? 

A To make electrical wire and cable. 

Q Did that 80 million pound figure represent 
ail of Continental's needs during the term of che 
Original contract; in other words, between 1989 ané 
1964? 

A Oh, no. 

Q In other words, Continental was obtaining 
wire bars from other sources? 
A Yes. 

Q Can you tell us what Continentai's totel 
needs were in regard te wire bar? 

A I don't remember the exact figure, but I would say 


80 million pounds would more or less be pretty close to 


one year's requirement. 


Q Well, if you were going to express it in 
terms of a percentage of the total number of wire bars 


which Continental uses each year, how much would one-fifth 


Knorr 
regard to Continental's needs in any one year of wire 
bar? I am not asking for specific -- 


A I would say in those years it represented 


4 


probably 25 percent. 
Q Did Continental's needs for wire bar increase 
between 1959 and 1964? 


A Yes, I believe it did. 


Q So that Sedren's production represented 
a lower proportion of Continental's needs in that regard? 
o> ie ber, woaid you review the minutes 
of an adjourned meting of Board of Directors of Con- 
solidated Halliwell Limited for December 14, 1966 
previously marked as part of Plaintiff's Exhibit 166, 
marked for identification? 


A Okay. ‘ 
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Q Mr. Knorr, are the minutes contained in 
this minute book a true and accurate representation of 
what took place at that meeting? 

A I have sa ‘ndicated by signing. 

Q Now, on page 4 of the minutes, ander the 
heading"Sedren, S.A. Financial Position.” 

The minutes reflect that you oresenied a 


cash flow of Sedren for the period December 1, 1966 to 
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June 30, 1967. 
Do you recall) that? 

Ne, I don't specifically recall it, ne. 

Q Do the minutes help refresh your recollection 
in that regard? 
A I must have presented it at the meeting, if it is 
in the minutes. 

Q Would you take a look et the cash flow 
which is annexed as Schedule B. 
A Yes. 

Q Dees that refresh your recollection as to 
your presentation of the cash fiow? 
A Well, it doesn't recail anything. [t just indi- 
cates that there was a cash flow of the minutes pre- 
sented to the meeting, and so incorporated in the minutes. 

Q After looking at the cash flow, and the 
particular figures, does that help you recall what actually 
took place at the meeting? 


A No. 


Q Turning back to page 4 of the minutes them- 


selves, it indicates that in preparing that cash flow, 
yon used a price of $.48 per pound of copper as one of 
the assumptions in preparing that cash flow, is that 


correct? 


Knorr 

A That's correct, right. It so indicates on the 
cash flow what price was used, $.48 per pound of copper. 
That's under BE. 

Q Under £ of what? 

Noted under E of the schedule. 

Q Of the cash flow which was annexed to the 
minutes? 
A Yes. 

Q Can you tell us where you obtained that 
particular figure? 
A No, I can't. 

Q . Well, when you prepared a cash flow, how 
would you obtain that figure? 


A Well, this cash flow runs from December to June, 


and all you can do is estimate what the price of copper 


might be, like you might estimate what the price of 
General Motor stock is going to be between December and 
June. 

Q That's true. And I can appreicate that. 
But as you know, whatever tke price of copper was, was 
not necessarily the prices that Halliwell might receivs, 
and I say that because of Halliwell's contractual re- 
lationship with Continental, isn't that correct? 


A That's correct. But the base price, you have to 


Knorr 

start with the base prics, and that's what we tried to 
do, and here it says, it is less $.02 for increased cost 
of smeiting end refining. And whatever Other discounts 
the contract -- this is a cash flow for Sedren. Sco the 
net receipt here had to be the net amount that Sedren 
was getting for the copper contained in this concentraie. 

Q You are saying that that $.48 represented 
what you were assuming Sedren might receive after 
deducting smelting and refining costs, Continental’s 
discount, and all the other necessary charges? 
A Yes, if you are starting of£ with « price of wire 


bar, right. 


Q And that was what Sedren would recéive 


net after all these charges Were deducted? 
A Right. 

Q Now, can you tell me how you arrived at 
your initial cost per pound, in other words, before 
getting your figure of $.48 per pound, you would have 
to start with a higher figure, and deduct all these 
charges, isn't that correct? 

A Yes. As I just said to you, you have tc start 
off with the price perteining to @ pow d or a ton of 
Wire bar. 


Q Do you know what particular quotation or 


Knorr 
what prices you were using in preparing that cash flow? 

No, I don't. 

Q Does the cash flow itself reflect what 
price you were using? 

No, it does not. I can't say for su... Let's 
say it is talking about long wet tons at sv«) and such 
a price. I believe this would be the base price of 
the wire bar, but I would have to convert it back into 
the cost per pound. 

Q You are referring to the figures next to 
"B. Proposed Shipments" in the cash flow statement 
annexed to those minutes? 

} Yes. 

Q Now, could you determine from those parti- 

cular figures what particular quotetion you made re-— 


ference to in preparing this cash flow? 
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A No, I can't. 

Q Well, would there be any records which would 
enable you to determine that? 
A I believe there would be. 

Q What I am getting at, Mr. Knorr is, whether 
or not you simply used a particular quotation or whether 
or not you asked someone like Mr. Kennedy for a particular 


quotation in preparing that cash flow? 


Knorr 
A Well, we certainly consulted with anybody who we 
felt would be in a position to supply us with the best 
projection of the cost of wire bar during that period, 
which extended over six, eight or ten months. 

Q In other words, when you would prepare cash 
flow, you would consult with anyone you could in getting 
figures which would be constituents as part of that 
cash flow? 

A Yes. 

Q Would one of those individuals be Mr. Kennedy’ 

Yes, I am sure he would. 

Q Did you consult with him on this particuler 
casn flow? 

A I couldn't be sure. 

Q Is there any way you can refresh your re- 
collection? ‘ 
A I don't believe so. 

Q Well, again referring to page 4 of the minutes, 
and I quote "Mr. Gordon then stated that the cash flow 
had no seaning because Sedren would not receive this 


price for copper after December 31, 1966. He stated 


that Continental Copper & Steel Industries, Inc. was 
‘ 


| Soing to insist on the delivery of wire bars effective 


January 1, 1967, in accordance with the contract 
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Knorr 
dated April 1, 1959, as amended." 
Now, do you remember that particular con- 
versation? 


A No, I don't. 


oe == aenneenianaementenr titi aly 


Q Well, do you remember whether or not Mr. 
Gordon was annoyed with you in presenting that particular 
cash flow? 

A I don't recall. 

Q Do you ever recall him getting annoyed at you 
at Halliwell Board meetings? 

A I don't know what you mean by getting annoyed. 
You mean differ with me? 

Q Did he yell and scream at. you? 

A No, I don’t think ‘. No, I don't recall him 
yelling and screaming. 

Q Well, did he ever tell you on eny other 
occasions that your work had no meaning? 

A Whatever phrase he might have used to differ with 
what I may be presenting, I can't recall that particular 
phrase. 

Q Well, whether or not he used the particular 
phrase or not, you did sign the minutes? 

A Right. 


Q As correct? 


Right. 


Q When you signed the minutes, do you recajl 


at that time looking at this particular statement of 


Mr. Gordon's? 

A Sure. The casn is only a projection. I mean, 
it is the best estimate. So anybody has the right to 
disagree with it. 

Q That's true. Do you know what basis Mr. 
Gordon was disagreeing with you on it? 

A No, I don't. I don't recall. 

Q Weli, did he indicate that he had done the 
Same research as you had? 

A No. 

Q In preparing a similar cash flow? 

Not to my recollection. 

Q De you remember him saying that he was going 
to insist upon the delivery of the wire bars under the 
19S% agreement? 

A Only as stated in the minutes here. 

Q You don't recall any particular discussion 
that that statement engendered? 

A No, I don't. | 

Q Well, were you aware at thac particuler time 


that the 1964 agreements between Continental and Halliweil 
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Knorr 
Nippon on the one hand, and Continental Halliwell and 
Cedren on the other? 
A 1 think that's what the prices were based on. 

Q What was the better price, the average of 
four prices or the LME prices? 

A I don't know. What's the better price, General 
Motor stock or Exxen? It all depends upon how it varies. 
This could be a better price for one period, cr the 

LMB could be a better price for another period, 

Q Do you have any recollections of what the 
prices were at that particular time? 

A I am sure the prices to the LME were a better 
price, because we made money on the contracts, but in 
my opinion, it could be just the other way. 

Q Was there any discussion among the Halliwell 
Board about whet price Halliwell should get or Halliwell 
and Sedren should get from the sale of its concentrates 
in 19677 
A I don't recall if there was. 

Q uo you recall whether ©» not there was any 
discussion as to whether Halliwell should get the LME 
prices or another price? 

A No, I don't recall that there was discussion. 


Q Do you recall any discussion at all about 


Knorr 

what Halliwell was to get? 
A I don't. 

Q Is there anything which would refresh your 
recollection in that regard? 
A I will take a iook at it, if you have anything. 

Q Well, { am asking, is there anything I can 
show you which might refresh your recollection? 
A There is nothing that I know of at the moment. 

Q You were shown minutes of the April 12, 
1967 meeting at our last session, were you not? 
A I believe I was, yes. : 

Q Would it help your recollection if I showed 
those to you again as to that specific question? 
A If you show them to me, and it states that it 
was discussed. I don’t recali a discussion. 

Q I show you those minutes which were marked 
separately as Plaintiff's Exhibit 43A and 43B. 
A I don't recall specific discussion, if there was 
any, I don't think this states that there was a discussion. 

Q 1 didn't say it did. I was just wondering 
if it refreshed your recollection? 
A No. 

Q I notice that there were two meetings on that 


| 
particular day, and some time was taken between the first 
} 


| | and the second. Do you remember that? 
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Knorr 
A Yes, I think it says here that sometime the meeting 
was adjourned until 2:00 o'clock in the afternoon. 

Q Do you recall what kaueesed bekwend. the 
end of the morning session and the beginning of the 
afternoon session? 

A I don't want to be presumptuous, but I am sure we 
had lunch, but other than that, I don't recall what 
happened. 

Q Do you recall that stuns was any Siegeles ss 
about the memorandum which was presented to the meeting 
concerning the modifications to the Continental, Halli- 
well, Sedren agreements? 

A No, I don't recall any discussion. 

Q Turning your attention to Piaintiff’s Exhibit 
43B, you will notice that Mr. Knight, Mr. Bell and Mr. 
Fell resigned, is that correct? 

A Yes, that's correct. 

Q Do you recall why they resigned? 

A Well, the minutes say they did not want to vote 
on the modifications, as I believe. 

Q Do you recall anything else that they aay 
have said in that regard? 

A Nothing other than that they refused to vote for 


the modifications. 


Knorr 

Q Do you recall there was a dispute among 
the Board members as to these proposed modifications 
to the agreements? 
A I am sure there must have been, because they re- 
signed. 

Q Do you recali that? 

I recall them walking out. 

Q Do you recali there was a disagreement among 
the directors of Halliwell as to these modifications? 
A I recall there was a disagreement, yes. 


Q What do you recall about it? 


A I recall that they disagreed to the context of the 


proposed new agreement with Continental. 

Q And beyond that, you can't recall anything 
else? 
A No. I really can't say what they would have 
wanted in place of it, or why they ohjected to the agree- 
ment as presented to the meeting. I can’t recall. 

Q Can you remember whether or not they stated 
their position to the meeting? 
A I don't recall. 

Q Mr. Knorr, I show you minutes of the Board 
of Directors meeting of Consolidated Halliwell Limited, 
dated June 22, 1967, separately marked as Plaintiff's 


EXCERPTS FROM THE DEPOSITION OF 
DEFENDANT CONTINENTAL COPPER & STEEL 
INDUSTRIES, INC. BY CARLOS CASTRO, 
ITS SENIOR AUDITOR. 


the examination may be subscribed and sworn 


to before any officer authorized to administer 
an oath with the same force and effect as if 
signed and sworn to before the Court. 


000 


CARLOS CASTRO, having been 
first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION BY 

MR. ° JTTERMAN: 

Q Please state your full name and present 
home address for the record. 

A Carlos Castro, 140 Cadman Plaza West, Brooklyn. 
Q Mr. Castro, will you be good enough to 

state your business address for the record? 

A At the present time? 

Q At the present time. 

487 Hillside Avenue, Hillside, New Jersey. 

Q And by whom are you employed at the pre- 
sent time? 

A Continental Copper & Steel Industries, Inc. 

Q For how long a period of time have you 


been employed by that firm? 


Castro 

In March of next year, ten years. 

Q Which means that you came -- 

1963. 

Q -- to them in 19637 

March ‘63. 

Q In March of 19637 

Yes. 

Q In what capacity are you employed by 
that firm at the present time? 
A Accountant. — 

Q And have you acted for that company in 
that capacity since March of 1963? 
A I started as an auditor. 

Q And for how long a period of time after 
March of 1963 did you serve as an auditor? 
A I don't remember exactly. 

Q Approximately? 

About @ year. 

Q And thereafter, what position did you 
assume? 
A Junior accountant and -- 

Q For how long a period of time were you 


a junior accountant? 


A A couple of years. 


Castro 

Q What was his title? 
rs Assistant treasurer. Mr. Walter Hi. Knorr. I 
don't know what his title was at that time. It is 
now vice-president and treasurer. 

Q During this period of time, after you 
came to Continental, were you acting as an auditor, 
which as I understand it, only covered a period of 
« few years? 

A One year. 

Q During that period of one year, did you 
have occasion, did you have any contact with Mr. 
Kennedy of Continental? 

A I don't honestly remember. I have been so new 


in the organization, I can't remember. 


Q Or perhaps this might strike a bell, Mr. 


Keller of Continental? 
A I had no direct contact with Mr. Keller. 
Q Or Mr. Gordon of Continental? 
A No, I certainly didn't have any contact with 
Mr. Gordon directly. 
Q During this one year? 
That's right. 
Q Now, when for the very first time did you 


hear the names of Halliwell or Sedren? 


Castro 

Almost from the beginning. 

Q From whom did you hear it? 

From Mr. Danks, primarily. 

Q And in what context? 

Do you mean what was our connection? 

Q No. When I say in what context, I meant 
how were you apprised by Mr. Danks of Halliwell and 
Sedren? 

A I don't really understand the question. 

Q Well, you were apprised of Halliwell 

and Sedren by Mr. Danks almost immediately after you 
came to the company. How did that come about? 
A Well, because part of my function was to train 
into what was considered to be the Halliwell or 
Sedren job. 

Q The Halliwell or Sedren -- 

Job. 


Q What did Mr. Danks tell you on that zub- 


ject? Obviously you had never heard of Halliwell and 


Sedren before he mentioned it. As best as you can 
recall, the substance of what he said? 

A I don't remember the substance. I only remember 
that part of my functions outside of auditing would 


be te handle the business of Sedren and/or Halliwell. 


Castro 
Q Did he tell you at that time -- I am 
sorry, I withdraw that. 

Did you say that your job at that time or 
as you understand it from Mr. panks Was to train some- 
body? 

A No, to be trained. 

Q To be trained? 

Yes. 

Q Now, were you told at that time what 
Halliwell was, what kind of a company it was, and 
the relationship between Continental and Halliwell? 
A I would assume so, since I -- since I knew -- 
I don't remember at any specific moment that I was 
sat down and informed of what the connections were 


between one and the other, because that wasn't the 


way I was trained in this job. I sort of learned 


these things as I went along. 

Q Did there come eae time when you did know 
what the connection between Continental and Halli- 
well was? 

A Yes. 
Q When did that come about? 
Along the way. 


Q And from whom did you learn it? 


Castro 11 


2 A I think mostly from the individual who trained 


3 mes who was Mr. John Ternylia. 


4 Q Who was Mr. Ternylia? 
a8 He was the other auditor. And my predecessor 

in the -- 

Q Were you taking his job, were you replac-~ 
ing him? 

I was taking over some of his functions. 

Q And did he thereafter leave? 

No. 

Q And what did you learn was the connection 
between Continental and Halliwell? 
A That Continental was administering -- I want 
to say the business, but I am sure that is not exactly 
right -- the cash, I think, wou) .e perhaps closer, 
of Sedren and Halliwell. | 

Q Did you ascert..n how it came about that 
Continental was administering the cash of Sedren and 
Halliwell? 
A If I did, I doa't remember what the answer was. 
And to this day I do not know how it came about. 

Q Did you ever ask anybody how that relation- 
ship came about? 


A I am sure I must have. 


Castro 

ask or inquire as to how that relationship came 
about? 
A Can I answer this question by saying that what- 
ever answer I was given, I sither did not remember 
or it was not conclusive, so that I never really 
understood how it began. 

Q And that is the answer that you are giving 

the present date? 

fhat is correct. 

Q Did you ascertain in your work 4s an 
auditor who Halliwell was, what kind of a company 
it was? Where it came from, where it was located? 
A Yes. 

Q What kind of a company was Halliwell? 


A Halliwell was and is, I understand, a holding 


company, whose only asset was a mine in Haiti, owned 


by Sedren, the Haitian corporation. 

Q And did you understand that Sedren was a 
wholly owned subsidiary of Halliwell? 
A Yes. 

Q And you understood that shortly after you 
started your work as an auditor? 
A Yes. 


Q Was it your function as an auditor to work 


Castro 
on the books of Halliwell and Sedran? 


A Where do you mean? In New York or in Haiti? 


; » 
Q Anywheref, New York, Hai.si or both. 


There were no books in New York. 

Q Where were the books? 
A The books were kept in Haiti, and part of my 
functions were to relieve the accountant when he went 
on vacation. Therefore, I would -- 

Q You mean the accountant down in Haiti? 

Yes. 

Q When he went -- 

Yes. 

Q Who was that accountant? 

Mr. Craig Lambert. 

Q How long after you first came to Continental, 
did you start working upon that Halliweil-Sedren matters? 
A Almost immediately. 

Q And what functions did you perform in that 
particular context, I am referring solely and only 
at this moment to the Halliwell-Sedren matters? 
A Principally paying invoices. 

Q What invoices would they be? 
A Mestly for spare parts and sunplies, explosives. 


I guess that goes under the term of supplies. 


Castro 

Q I think you said principally paying ex- 
penses. Were those the expenses of Halliwell and 
Sedren? 
A Those were the expenses of Sedren, mostly. If 
my memory serves me right, there were also the ex- 
penses of Halliwell to be paid. 

Q Now, to be paid from what? 

From the bank accounts kept in New York. 

Q Were those bank accounts of Halliwell and 
Sedren? 
A Yes. 


Q Where were those ban’ accounts kept? 


A Now, my memory is a bit vague here. But I think 


that Halliwell had some accounts besides in New York, 
in Canada. Sedren had, | think only in New York. 
Q What bank? 
Marine Midland, if my memory serves me rigit. 
Q Do you remember the name of the bank 
in Canada? 
A Yes. The Royal Bank. 
Q And that was an account maintained by 
Halliwell? 
A That's right. 
Q Where were the check books? 


In New York. 


Castro 
Q On both of these accounts, both the 
New York and -- 
A Yes. 
Q -- and the Canadian bank? 
Yes. 


Q And in whose possession were those check 


books? 


A In Continental's possession, 


Q And available to you? 


Q Now, when you said one of your functions 
was to make payments, how was a payment made? For 
example, take any expense for a spare part or other- 
wise, how did that matter come to your attention, 
how did you review it, and how did you check it, and 
how did you draw the check, and who signed it? 

A Do you want me to go through the entire procedure? 

Q Yes, please. I think it will simplify it. 
A We can take it from the point where at the 
field there was need for a screw, call it. 

Q Yes. And wno determined that need? 

A Whoever -- this, I am rather vague. I know that 
the majority of the purchase orders had to be approved 


by somebody in authority. Who that somebody wa3 


Castro 
20 days or whatever, oe thas I would know when to 
pay it. 

Q I know, but how did it get on your desk? 

You mean physically how did it get on my desk? 

Q Yes, how was it transmitted tc you so 
that you would know -- 

A Through the office mechanism, I would assume. 

Q Now, when that invoice came to your desk, 
was it accompanied by the approval of anybody in 
Continental telling you go ahead, prepare a check and 
pay this invoice? 


A I think it wasthe other way around, somehow. 


~~ ae 
Q Will you describe what you mean whey it 


was the other way around? 
A What I mean is that the authority or the ap- 
proval for payment was granted at the same time that the 
check was signed. 

Q Do you mean to say then you would prepare 
the check befor: you got the approval to draw it? 


A Yes, because two things were done at the same 


Q Who approved the check after you prepared 


it? Who in Continental? 


e 


A My recollection is that most of it was Mr. Knorr. 


Castro 
Q Did he express his approval or record 
his approval in any writing other than the check itself? 
A Oh, no. In the request for checks, always there 


is an approval line, and the system was that these 


had to bear an authorized signature on the original. 


Q The approval on it? 

Q And that approval line appeared on what 
kind of document, what can we call it? 

A Request for checks. 

Q And that generally came with the signature 
of Mr. Knorr? 

A Generally speaking, yes. 

Q And now, after you prepared the check, 
to whom did you submit it for signature? 

A To Mr. Knorr and Mr. Mullen, or if one of them 
was absent, to one of the others empowered to sign. 

Q Is it correct to say then, that the check 
books of Continental and Sedren were in your possession, 
and that you drew the checks from those check books 
upon the accounts maintained by Halliwell and Sedren? 
A If you mean that I was the custodian, yes. 

Q Now, before any purchase order was issued, 


upon a requisition at the mine, from the mine manager, 


Castro 


did he have fo obtain, to your knowledge, anyone's 


wa 
approv” De other words, you told us before hypo- 
it 


P iN . 


theticaliyjthe screw, which may have cost $5 or $19 
or $15. Supposing the item cost $50,000 or $75,000, 
was it necessary that his requisition or purchase 
order be approved by anybody before it came to you 
for ultimate payment? 
A Who do you mean by his? 
Q The man who originally requisitioned 
the item at the mine, the mine manager? 
A Well, my recollection is that the manager had 
to approve it first and foremost. I don't know whether 
there was any maxim:n or minimum established, if that's 
what you mean. 
Q Yes. 

Well, did you ever run into any situation | 
in which a reauest by anyone at the mine or the mine 
manager himself vas turned down upon the ground that 
it was too expensive or not within his authority or 
cost too much money or some other reason of that kind? 
A I would say more often than that, those that 1 
remember being turned down were turned down at the 


point of Mr. Burton, who determined from his records 


that they were unnecessary or that, you know, that 


Castro 
they had already ordered one before, or that they 
should have had some in the warehouse. But I don't 
remember any other instance. 


Q Was Mr. Burton the gentleman in Toronto? 


Q Do you know whether or not Mr. Burton 
in determining whether it was necessary or not oF 
too expensive or not was required to communicate with 
any officer in Continental? 
A V., 1 de met. \ 
é Did that ever come to your attention? | 
No. 
Q I show you, Mr. Castro, a document, dated 
July 25, 1966, and ask you whether this constitutes 
a typical and representative requisition? 


A Yes. 


MR. LOTTERMAN: Please be good enough to 


mark it. 
(Document dated July 25, 1966 marked 
Plaintiff's Exhibit 1 for identification, this 
date.) 
Q Is there something that you wish to say, 
Mr. Castro, about Plaintiff's Exhibit 1? 


A Yes. 1 would like to point out that if you mean 


Castro 
this in format do you mean this in format, 
is this representative of the format being used? 


@) Yes. 


% I am trying to establish 
A Well, the format, [ would agree to this. Sut 
this is not representative of atl of the cases, because 
it bears this bit here. (Indicating) 
MR. AKERS: ‘ecite what you mean by 
“This bit here." 
A This bit here meaning the "Approval of ‘i:. Knorr 


for Mr.4.$.G." I don't think I saw that very often. 


Q Whether you saw that very often or not, let's 


*% 


take a look at this, Pluintiff's Exhibit 1. 
Mr. G.A. Davison was who? 
The manager. 


The manager of the mine? 


Down in Haiti? 


Q Can you distinguish the signature which 
appears -- 
A Yes, Mr. Cooper. 


Q Mr. Murray Cooper? 


) What position did he occupy? 
The presitent of Halliwell. 


Q And underneath there is the notation to 


which you sah, "Okay Walter Knorr for M.S.G."? 


A Yes. 

Q Who is M.S.G.? 

Mortimor S. Gorden. 

Q And what position did he occupy? 

President of Continental Copper. 

Q Well, can you tell us why it would be 
necessary for Mr. Knorr to okay the requisition? 
A No, I couldn't. 

Q Or why he would note thereon that it was 
being done "For N.S.G."'? 

A No, I couldn't. 

Q In your work, did you maintain a file 
called 'Sedren-Appropriation Requests - Capital"? 
A I don't remember it specifically. 

MR, LOTTERMAN: Well, I should like to note 
for the record that Mr. O'Callaghan of my office 
was furnished by the attorneys for Continental 
with a file called "Sedren-Appropriation Request- 


Capital,” is that correct? 


Castro 
That is correct. 
Q Now, can you tell us why, “f you know, 
some of these requisitions were oh yed by Mr. Knorr 
alone, and some of them were “nayed for M.S.G.? 
I do not know. 
ee 


— { a ts } lac 2 ee 5 fete 
2 Now, these three vocuments, Plaintitt's 


Exhibit 1, 2 and 3, wid they come to your desk for 


the preparation of a check in the form in which they 


now appear? 
A No. 

Q ilow did they come to your desk? 
A That's what ! wanted to clear up, because these 
are not purchase orders. 

Q What are they? : 

°) 

A These are -- these are authorization, for tixed 
assets. 

Q They cane 
A Request authorization to purchase faxed assets, 

which is not a purchase order. 
Q Very weil. 
Now, how dic that request originate? 

A I do not really know. This was not within my 
sphere. 


Q Well, we wiii come to that in a moment. 


Castro 

A If it was after the fact, what could have 
happened? Nothing. The money had been spent. 

f) Then you would draw the check in payment 
of the invoice? 
A No, because all of this was after the fact. 

0 You mean the check for the nayment of th: 
invoice had already been issued? 
A Yes. 

Q Would you call anyone's attention in 


Continental that a check had been issued in payment 


of an item beyond the amount authorized? 


A Yes, because insofar as these are concerned, 
there were no hard and fast rules. You had a leeway 
to go. Now, how much of a leeway, 71 don’t know. It 
would depend on the case. 

Q Did you become acquainted with the 
procedure by which an officer of Continental would 
or would not approve a request for the expenditure 
upon a capital item? 

A No. I am afraid not. I do not know any -- 
this is an area I was not connected with. 

Q Who was connected with that area? 

Specifically? 


Q Yes. 


Castro 
Specifically, I don't know. 


Q When you came to Continental in '63, 


were the bankbooks of Halliwell and Sedren already 


in the possession of Continental? 
A Yes. 

0 And were they turned over to you in your 
individual custody, on behalf of Continental? 
A Not immediately. 

q Well, when you say not immediately, was 

it a couple of wecks or months after vou first came 
to work upon the account? 
A Whenever Mr. Ternylia felt that I could handle 
it or would handle it. It wasn't again something, 
you know, cut and dried. 

i Q And were those bankbooks in your custody 
Pitan date you received then, until the termination 
of the relationship between Continental, Halliweli 

andi Sedren? 
A Yes. 
Q And that took place when? 


I don't remember the exact date. 1 think it was 


Q And did you at that time in 1968 turn over 


the Halliwell and Sedren bankbooks to the Halliwell 


Castro 
Q That was the first time -- 
A Well, I again, there could have been business 
correspondence signed by him. I don't remember 


specifically. 


Q Now, at that time, was there being 


al > 


Hap: any Pip Cee 
maintained at the mine, the patil of ore that was 


being mined or produced per day? 
A Yes, I believe there was such a thing as a 
mine manager's report. 

Q And were those mine managers reports 
made available to you while you were down there in 
Mr. Lambert's place? 

A Probably. 

Q Before you went down there, had they been 
made available to you while you were in New York? 
A I was aware of their existence. 

Q Had they been made available to you? 

I could read them, yes. 

Q To whom would they be sent in the 
ordinary course, to whom in Continental would they 
be sent in the ordinary course? 

A My impression was that they were sent to Mr. 
Kennedy, and/or Mr. George Tower. 


Q Who is Mr. Kennedy? 


Castro 
A Mr. Kennedy's position at the present time 
is vice-president of the mining department of Continen- 
tal Copper. 
Q And at the time in question, just before 
you went down to take Mr. Lambert's place, what was 


his position? 


A I don't know specifically. 


Q What functions was he performing at that 
time? 

A He was connected with the technical aspects 
of it, let's put it that way. 

Q To your knowledge, is Mr. Kennedy an 
engineer? 

A No. 

Q Now, who is Mr. Tower, and by the way, 
would you give the reporter, if you happen to know, 
his full name? 

A George W. Tower. 

Q And who was he? 

A If my memory serves me right, he was the 
consultant. 

Q To whor? 

To Halliwell. 


Q Was he performing those functions before 


Castro 
you came with Continentr’: 
A Yes. 

Q After you came with Continental, did you | 
ascertain specifically what functions he was per- 
forming? 

A No. 

Q Do you know where he made his office? 

In New York. 

Q Where in New York? 

Park Avenue, somewhere. 


Q Did he have an office at the office of 


Continental in New York? 


A If he did, I don't remember it. 4 


eet 


Q How did you know that mining reports were 
being sent to Mr. Tower? 
A I don't know specifically that they were. i 
know that they were available to “Mr. Tower. 

Q How did you know that? 

In discussing the general business I knew. 

Q You mean in discussing the general business 
with whom? 
A With Mr. Ternylia for instance, or Mr. Danks 
or Mf, -- 


Q And what did“hw tell you was the functions 


Castro 
upon which you base those statements? 
A If he did, I don't remember. 

Q Nov, these checks that were drawn by 
you and the payment for his services, were checks 
drawn upon the Halliwell and Sedren accounts, were 
they not? 

A I quite frankly don't remember whether it was 
Sedren or Halliwell who paid him. 

Q But it was one or the other? 

Yes. 

Q It was not a Continental ‘ck? 

That's right. 

Q And who were the signatories upon those 
checks? 

A At which point? At that point? 

Q At that point. At the time you were pre- 
paring checks for issue to Mr. Tower? 

A My recollection was that Mr. Knorr and Mr. muljen 
were the ones that generally signed. 

Q Let me ask you a general question: At 


the time you first came to Continental and was given 


custody of the bankbooks and check books of Halliwell 


and Sedren, who were the signatories upon those ac- 


counts? 


Castro $4 
A Mr. Knorr, Ae Mullen, Mr. Danks, and I think 
Mr. Gordon, I am not sure. I know for sure, though, 
but I am not sure vf others who could have signed, 
because they also changed. 

Q Was there any oificer or official of 
Halliwell or Sedren who was an authorized signatory 
upon any of these accounts? 

A You mean the New York banks? 

Q Yes. 

My recollection is no, that they were not. 

Q And was that true from the time you first \ 
came to Continental to the time that the relationship 
between Continental, Halliwell and Sedren ceased? 

A No, that is not true. 
When did this change? 
know, but I know that Mr. Graetz and Mr. 
Cooper could sign checks at one point. 

Q Checks prepared by you? 

Yes. 

Q And only checks prepared by you? 


A I was the custodian of the only check books, 


the only New York check beoks, so there couldn't \ 
neal 


| have been any other checks. 


(Recess taken) 


Castro 
Yes, I think that is fair. 
Q How did you know that they were entitled 
to a commission? 
A How did I know? 
Q Yes. 


From -- do you mean specifically on shipment 


Q Or any other shipment for that matter, 
in which they claimed a commission? 
A From what had been established prior to my taking 
over this job. 

Q Now, does page 1 of Exhibit 27 also re- 
flect the net profit to Continental? 
A Yes. 


Which resulted from shipment 287 


How much was that? 
A Do you mean the last line? How it is read there? 


"Net profit" meaning after hedge, after loss on hedge. 


Q Would you read the line as it presently 


appears? 
A "Net profit on shipment,” is the bottom line, 
and that is $82,282.14. 


Q Who arrived at that figure, Mr. Castro? 


Castro 

I did. 

Q Is that first page of Exhibit 7 for 
identification in your handwriting? 
A Yes. 

Q All the calculations are in your hand- 
writing? 
A Yes. 


Q The words "Net profit on shipment" to- 


gether with the figure of $82,282.14, is that also 


in your handwriting? 
A Yes. 

Q Tell us, if you will, how you arrived 
at that stated net profit? 
A By taking both the final accounting of the 
sale as well as the purchase, and matching the figures 
on each caption. That's to arrive at a gross profit, 
and on top of that, there was either a profit or a loss, 
in this instance a loss, on a hedging operation. 


What hedging operation are you referring 


A Do you want me to explain the principle of 
hedging? 
Q No, just tell me what -- 


In order to -- 


Castro 

Q For its own account? 

Yes. 

Q How much was the hedging loss? 

$213,850.47. 

Q Was that deducted, that hedging loss 
deducted from the prceceeds? 

A Yes. 

Q And, therefore, your net profit as you 
computed it at the bottom of the page, included that 
hedging loss? 

A Yes. 

Q In arriving at the term net profit, was 
that inclusive or exclusive of amounts payable by Halli- 
well and Sedren to Continental? 

A I don't understand the question. 
Q Well, in arriving at that net profit, did 


you deduct before the calaculation of net profit, any 


amount payable by Halliwell or Sedren to Continental 


of discount or otherwise? 
A No, it does not include that. 
Q Now, tell us about the discount. How much 
of a discount was Continental receiving? 
A It depended on the price of copper. 


Q Was there a mathematical formulation? 


Castro 

Yes, it is established on the 1959 contract. 

Q As what? 

May I? 

Q Sure, of course. 
A When the quoted price is $.25 and not more 
than $.30, Continental shall be entitled to a discount 
of $.01 per pound. When the quoted price is less 
than $.25 and not less than $.24, Continental shail 
be entitled to a discount per pound of the fractional 
difference between the quoted price on the $.24. 


When the quoted price is over $.30 and not over 


eh fo) 
$.38, Continental shall then be entitled to a duscouke 
; Ae 


per pound, plus 1/8th of the difference between the 
quoted price and $.30. 
MR. AKERS: Let the record reflect that 

Mr. Castro is reading from Plaintiff's Exhibit 

4. 

Q That accords with your understanding -- 

And so on. 

Q And that accords completely with your under- 
standing at that time of what the discount was? 
A Yes. 

G Now, looking again at Plaintiff's Exhibit 7 


for identification, can you tell us in that document, 


Castro 78 
or in any of the other papers whichecomprise Exhibit 
7, how much of a discount was payable to Continental 
upon shipment 287 
A No. 

Q Where would that information be found? 
A That was a separate calculation. It certainly 
was not there. 
Q Is it corvect to say then that in addition 
to the $82.282.14, which is listed as a net profit 
on that shipment 28, on the first page of Plaintiff's 
Exhibit 7, Continental received in addition to that 
amount the discount to which you refer? 
A That is correct. 
MR. LOTTERMAN: Mr. O'Callaghan has just 
handed me a document which he received from 
Mr. Akers this morning, which I would like to 
mark Plaintiff's Exhibit 8 for identification. 
(Document marked Plaintiff's Exhibit No. 
8 for identification, this date.) 
Q Would you be good enough to look at Exhibit 
8 for identification, and tell us what it purports 
to represent? 


A This is just a summary of -- this is a summary 


of how much copper had been delivered on the one hand, 
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A Yes and ne. There is a file or there was a 
file that I kept on invoices, but I don't know -- I 
don't remember whether it was continued or how it was 
handled towards the end. It is very vague. 

Q When you say on invoices, are you referring 
to on invoices for discount? 
A For discounts and interest. 


For discounts and interest? 


Q How did you effect the payment of those 
discounts, was it you who drew a check for the amount 
of it? 

A Yes, I would assume so. 


Q And that would be a check drawn upon 


the Sedren and Halliwell accounts at the New York 


banks? 
A Yes. 

Q And it would be payable in each instance 
to Continental, is that correct? 
A Yes. 

Q And it would be signed by one or more of 
the signatories upon that account? 
A That is correct. 


Q Now, do you have present recollection of 
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the nature of the interest to which reference is 
made in Plaintiff's Exhibit 8: what it was due for, 
how it came about? 
A Yes, I think it was -- if there were any advances, 
for instance, on shipments, prior to shipment, I mean, 
long before shipment -- let me be a bit more specific 
here. 

The shipments were payable, 99 percent of the 
value of the shipment was payable upon the ship's de- 
parture, upon presentation of the documents. 

But there were plenty of instances where Sedren 
was in need of cash, and this was advanced by Continental 


long before the actual shipment, and the interest is 


probably based on that, but again, I would have to 


look at our actual invoice in order to be absolutely 
100 percent sure. 

Q Are those records in the possession of 
Continental? 
A They were, yes. 

Q Are they now? 

I believe some of them are, yes. 

Q Between now and tomorrow, would you have 
an opportunity of finding out exactly what records you 


possess in connection with both the invoicing of discounts 
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and the invoicing of interest? 
MR. AKERS: ff the record. 
(Discussion off the record) 
Q Now, may [ asl you one other question with 


~ 


regard to Plaintiff's Exhibit 
All of these tigures were set down by 

you, under your own handwriting? 

A Yes. 

Q So far as vou are concerned, the net profit 
specificd therein is true and correct, is it not? 
A That is correct. 

Q Now, in connectien with these settlement 
documents and particularly with regard to page 1 thereof, 
were these transmitted by you to anybody else in 
Continentai? 

A Well, I am sure they were. 

Q To whom? 

Probably Mr. Knorr. 

Q Anyone besides Mr. Knorr? 


Specifically, no, Tt cannot tell you. I don't 


(Discussion off the record) 


MR. AKERS: The parties will stipulate that 


a series of documents identified by numbers 25 
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Q In what way? 
A My duties were broader, and my responsibilitics 
were broader. 


In what way? 


Q Could you specify? 
A I had full responsibility for the financial 
statements of the home office of Continental, for 
instance. 

I am now responsible for all the accounting as- 
pects of Sagasca. 

Q And what is Sagasca? 

That's a mine in Chile. 

MR. LOTTERMAN: Mr. Akers has handed me a 
sheet this morning. I ask it to be marked as 
the next exhibit for identification. 

(Document referred to above marked Plain- 
tiff's Exhibit 39 for identification, this date. 
Q I show you this sheet which has just been 

marked Plaintiff's Exhibit 39 for identification, and 
ask you to describe that sheet, what it is. 


A Well, it is a formula to calculate interest and 


discount oillings to Sedren. 


Q Who prepared that sheet? 
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Do you mean who typed it? 

Q No, I mean regardless of who typed it, 
who actually dictated and prepared the contents of 
A My recollection of this is that it went from 
folder to folder, to the next folder. 

Q Yes, but who in the first instance was 
the author of that shect? 

A I don't know. 

Q Was this sheet in existence at the time 

you first came to Continental? 
A Yes. 
Q And how was this sheet used? 


I don't understand the question. 


Q There was a purpose to this sheet, was it 


not? Was it attached to any document in which the 
interest and discount was calculated? 
A It was attached to a folder in which the interest 
and discount billings were -- copies of discount and 
interest billings. 

Q Billings to whom? 

To Sedren. 

Q From whom? 

From Continental. 


Q And was this used for the purpose of 
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preparing those billings? 
A Yes. 
Q Was it used by you in preparation of those 
billings? 


A Yes. 


Q Was this sheet as woll as the invoices 


distributed to the individuals named at the lower half 
of that shoet? 
A Yes. 

Together with each invoice? 

it gta £ s ie 

In order tc se-abie—to-determine :hose 
persons to determine how the invoices had been prepared? 
A Yes, 

MR. AKERS: Could we go off the record 

for a minute? 
MR, LOTTERMAN: Yes. 


(Discussion off the record.) 


Q Let me ask the question: Is there any 
Statement that you wish to make in connection with the 
prior answers which you have just given us? 

A Yes, I would like to Clarify the matter of dis- 
tribution. I believe that -- what did you mean by the 


distribution? Distribution of this -- 
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Q What I moant by the distribution is this: 
At the bottom of Plaintiff's Exhibit 39 for identifi- 
cation is a caption and T quote "Nistribution of Invoices." 

What I meant to ask you was whether or not 
in the distribution of the invoices to the persons 
named immediately below that caption, there was also 
distributed a copy of Plaintiff's Exhibit 39 for 
identification? 

A No. 

Q Was there anv reason why such a distribu- 
tion to those persons of copies of Plaintiff's Exhibit 
39 for identification was not made? 

A I can only assume. 

Q Well, it was you who distributed the 

invoices, was it not? 


A Yes. 


Q What reason did you have for not distribu- 


ting copies of Plaintiff's Exhibit 39 for identification? 


A Because the manner of calculation was common 
knowledge. 

Q Well, how did you know it was common 
knowledge to Mr. Lambert? 
A I didn't. 


Q iow did you know it was Common kno ledge 
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to Mr. Graetz? 
A I didn't. 

Q When you say it was common knowledge, you 
mean it was common knowledge to Continental? 
A No. 

Q What do you mean by -- 
A I mean that I assume that this came from another 
document, obviously. It is obvious where it comes from. 

Q Where does it come fron? 


From a contract. 


Q Do you know what contract it comes ‘rom? 
Ree gh igs 
Again, I have to assume this is,'59 contract. 


Q Between Continental and Sedren? 

Yes. 

Q And Ha) liwell? 

That's right. 

Q Nid you make any inquiries for the purpose 
of ascertaining who it was who was the author of that 
exhibit, Exhibit 39 for identification? 

A If I did, I don't remember. 

Q Now, in addition to this kind of a sheet 
with regard to interest and discount, was a similar 
sheet prepared denoting the manner in which the net 


profit on each shipment was calculated? 


A I think you would have to clarify more what you 
mean. Net profit as of what? 

Q In connection with the specific shipment 
in the manner we were discussing yesterday. 

A You are referring to the first sheet of each -- 

Q Yes. 

No. 

Q Is it correct to say then that so long as 
you were with Continental, and prepared those first 
sheets, no copies cf those first sheets were distri- 
buted either to Mr. Gractz, Mr. Lambert or anyone else 
connected with Halliwell or Sedren? Is that correct? 
A That is correct. 

Q Is there any reason why it wasn't distributed 
to Sedren or Halliwell? 

A It was not distributed to anybody. 

Q Were you instructed by anyone in Contin- 
ental not to make a distribution of that first sheet 
to anybody connected with Halliwell or Sedren? 

A 1 don't remember specifically. 

Q If you had received such an instruction, 
would you have forgotten it? 
A No, I don't think so. 


Q Is it fair to say then that according to 
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your testimony at the present time, you had not received 
any such instruction from anybody connected with 
Continental? 
A May I listen to the question again? 
MR. LOTTBERMAN: Off the record. 
(Discussion off the record.) 
(Question read.) 
Can I -- 
MR. LOTTERMAN: Off the record. 
(Discussion off the record.) 
A I think the best way that I can answer that is 
to say that, as I told you yesterday, these sheets 
were designed by me, and when I presented them to one 
of the officers, I don't know whether it was Mr. Kennedy 
or Mr. Knorr, I was instructed that this was Contin- 
ental's information. It had nothing to do with anybody 


else. 


Q And that had nothing to do with Sedren 
or Halliwell? 
A I think -- I don't think that there was any 
specific instructions as far as Halliwell. I don't 
remember there being anything. I think it was generalised 
instructions that these were for our own purposes. 


I don't think I even was instructed to release 
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them to the auditors. 

Q Now, regardless of that, the fact of the 
matter is, is it not, that these figures which appear 
upon the first sheot of all the settlement documents 
in shipment 28 through 58 were not disclosed by you 
to anybody connected with Sedren and Halliwell? 

A That's right. 

Q Were you ever asked by anybody connected 
with Sedren and Halliwell for any such figures? 
A Yes, I think I may have been. 

Q By whom? 

Probably Mr. Graetz. 

Q And what did you tell Mr. Graet2 when he 
asked you for those figures? 

A Well, I probably smiled setly and said nothing. 

Q Well, I am sure, Mr. Castro, that you 
smiled sweetly, of that I am absolutely certain, Sut 
when you said nothing, didn't he press you for an 
answer? 

A I can be very evasive when I want to. 


Q And in that instance, when you were asked 


for those figures by “yr Greer" vou were evasive? 


A Yes. J am sure IT was. 


Q And did not make the disclosure to him 
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that he requested? 
& No. 

Q Is that correct? 

Abseclutecly. 

Q You absolutely did not? 

I did nk. 

Q Can you tell us how many times oy how many 
occasions Mr. Graetz made that request of you? 
A I don't think very often. 

Q What would you say was not very often? 
Was it three, four, ten, twenty? 
A In the course of 1964 through ‘68, perhaps 


three or four times, to my recollection. 


Q When Mr. Graetz made these requests of you, 
did you report the making of those requests to your 
superiors? 
A No, I did not. 

Q Did you let anybody in Continental know 
that Mr. Graetz had requested that_information? 
A No. , 


Q Yesterday, “r. Castro, we referred to 


™ t 
certain of pontract documents in this matter, and you 


referred to the Continental-lHalliwell and Sedren con- 


tract of April ist, 1959. I believe we also referred 
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let's say to have the full meaning of the signing -- 
Q I am not asking for your legal knowledge, 
i ¢ 4% 
Castro, I am werely ashing for < recollection of 


Ahn 


your answer which you Ssuy «4s given to you in respons, 
to the question that you asked. 
A I said I don't remeslcr. 


Q And I asked you, is there any way that you 


can refresh your recollection? 


A 
Any document that might do that job for you? 
I don't. 
Now, under 41 for identification, you re- 
ferred to the fact that Continental acquired the right 
to divert one-third of the production? 
A That's right. 
Q Would you be good enough to explain to me 
what the meaning of the word “divert” is in that context? 
MR. AKERS: As “iy. Castro understands it. 
MR. LOTTERMAN: Of course. 
Divert means to send anywhere else except to Japan. 


Q And does it also mean to sell to anyone else? 


Except the Japanese party? 
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Q Were you informed of the purpose of this 
diversion clause snd its inclusion in the contract? 
A Not specifically. 

Q 1 am not sure that I understand your words 
"not specifically." Were you informed in any way, spe- 
cifically or otherwise? 
A Well, I believe that the market at that time of 
copper was vory advantageous, say in Europe, and so 
that it was -- because of the experience with Philipp 
Brothers, it was possible to sell it elsewhere. 


Q Mr. Castro, I am somewhat confused. What 


do you mean by "because of the experience with Philipp 


Brothers," what are you referring to? 
A Towards the end of the 1959 parallel contract 
with Philipp Brothers, we had many shipments that were 


diverted from Japan. 


Q Diverted by whom? 

By Philipp Brothers. 

Q And sent where? 

To Eurone, wostly. 

Q And why was that diversion effected by 
Philipp Brothers, as you understood it? 
A Obviously because of the price. 


Q In other words, they could make more money 
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by diverting? 
A Yes. 
Q Than they could by selling it to Japan? 
That's right. 


Q And was it your understanding at the time 


that Continental wanted the same benefit, the same 


privilege of diversion, in order to make more money? 
A Obviously. 

Q As Philipp Bro* .crs had had before? 

Obviously. 

Q Now, were you still functioning in 1964 
in connection with the affairs of Hatfield? 
A I believe Hatficld went off at this point. 

Do you mean in relation to these contracts? 

Q Before we get to that, just Hatfield. 

In what capacity do you mean? 


Q In the same capacity that you told us you 


functioned for Hatfield when you first came to Continental. 
A If you mean was I connected with their inventory, 
yes, I believe so. 

Q That was in 1964? 

Yos. 

Q And were you familiar in 1964, because of 


your connection with their inventories, with the needs 
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apprised of the fact that the destination of a particular 
shipment was not going to be Japan? 
A Through cable from the shipper. 


Q Mr. Castro, I think -- I would like to make 


this as short as possible. What I am asking, really, 


is if & shipment were not going to Japan, when were you 
advised it was not going to Japan, how were you advised 
that it was not going to Japan, and did that advice 
come to you in writing? 
A Can I sce you outside? 
mR. AKERS: Yes. 
(Discussion off the record.) 
A The best way I can answer that, that I was aware 
of a diversion by the booking of a ship that was going 
to Europe. That's when I became aware of a diversion. 
gent -Q Who booked that ship, who in your organiza- 
tion did the booking? : 
Re: I am very vague about this. I think that most 
of it es done by Mr. Graetz as a matter of fact, most 
of the booking of the shipments, but I don't know. I 
think in the cases of diversion, it must not have been 
done by him. I don't really know. 


Q How were you informed that a ship was being 


booked to go to Lurope? 
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A 1 don't remember any specific instance, you see. 
I am sorry, but that's a fact. 

Q You must have been apprised in some way 

that a ship was being booked and was going to Europe. 
Now, w!11 you be good enough to search your 

recollection and see whether or not you Can tell us if 

you recall how you were so advised, and by whom? 

A To the best of my recollection, ‘r. Kennedy would 

inform me verbally that this shipment was going to 

Europe. 

Q To your knowledge, was it Mr. Kennedy who 
made the decision of what to divert and when to divert? 
A Yes. 

Q And can you tell us whether or not you were 
informed as to the reasons why he had decided to make 
a diversion to Europe? 

A Not specifically. 

Q Well, were you apprised of those reasons in 
any manner, shape or form, whether specifically or not? 
A Only when they fell in within the third. 


Q When they did fall within the third, did he 


tell you why he had decided to divert to Europe? 


A Not specifically. 


Q In any other way, specifically or otherwise? 
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for identification. I show you a series of documents 
and ask you whether or not that relates to the same 
shipment to which Plaintiff's Exhibit 7 for identifica- 
tinn refers? 

A It docs. 
MN, LOTTERMAN: Mark this as the next 
exhibit for identification. 
(Docunent pertaining to Shipment No. 28 
regarding sale ef copper concentrates to Contin- 

ental by Sedren marked Plaintiff's Exhibit 46 

for identification, this date.) 

0 Now, will you be good enough to examine 
Plaintiff's Exhibit 46 for identification and tell us 
for the record what that exhibit is intended to represent? 
A You mean the entire -- 

Q Yos. 

A This was the file relating to shipment No. 28 
nertaining to the sale of copper concentrates to 
Continental by Sedren. 

q And who prepared Plaintiff's Exhibit 467 


The top sheet was prepared by ne. 


Q And the remaining sheets of that exhibit? 


A Some of them were done by Philipp Brothers and 


others. 1 am only responsible for the invoices, and -- 


i a Aan i 
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Represented by the top sheet? 


Q Now, the top sheet, that is the first page 
of Plaintiff's Exhibit 46 for identification, contains 
certain handwritten notations. 

A Yes. 

Q In whose handwriting are those notations? 

My own. 

Q Now, what is the top sheet designed to 
represent? 

A It is the final accounting of that particular 
shipment. 


Q And it shows how much is due from whom to 


Gross, $358,630.62. 
Q Due from whom to whom? 


Due to Sedren by Continental. 


Q I show you a document which was handed to 


Mr. O'Callaghan by Mr. Akers this morning, and ask you 


whether or not you are familiar with that docoment? 
A Yes, I prepared it. 

Q And the entire document is in your 
handwriting? 


A Yes. 


Castro 130 
“MR, LOTTRRMAN: Mark it as the next exhibit 
for identification. 
(Document dated May 12, 1970 marked Plain- 
tiff's Fxhibit 47 for identification, this date.) 

Q When was Plaintiff's Exhibit 47 for identi- 

fication prepared by you? 
A It looks like May 12, 1970. 

Q At whose request did you prepare that document? 

One of my superiors. 

Q Which one? 

I don't know. 

Q Would it have been either Mr. Knorr Mr. 
Kennedy or Mr. Gordon? 

A It could be one of those. 

9) Now, I call your specific attention to the 
notations which appear upon the first sheet of Plaintiff's 
Exhibit 47 for identification. 

Under the caption of Shipping Profit, oppo- 
site Shipment No. 28, in the sum of $296,132.61, is that 
correct? 


A That's correct. 


Q And did that constitute the amount of tiic 


profit realized by Continental from that shipment? The 


net profit? 
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A This is qualified by the words "Shipping Profit.” 
It means just that, shipping profit. 

Q Now, just explain to me what you meant by 
the words "Shipping Profit." 

Fxclusive of hedging operations, 

¢ Is that the only exclusion? 

Yes. Insofar as discounts are treated senerately. 

Q And does that exhibit in connection with 
Shipment 28 refer to the amount of the discount? 
A Yes. 

Q Discount paid to Continental for that 
shipment? 
A Yes. 

Q How much was that discount? 


$14,841.76. 


Q Will you be good enough to tell us, if you 


will, how you computed the various figures to arrive 


at this sum of $298,132.61? 
A The calculations included in Exhibit 7 -- shall 


I proceed? 


Q Yos. 
A One column marked Income refers to the sale by 
Continental to a third party. Expense figures rolate 


to the smounts paid to Sedren and deducted from Sedren's 
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invoice. The balance being the net between the two. 

Q And you transposed the net which appears 
on Plaintiff's Exhibit 7, to Plaintiff's Exhibit 47 in 
connection with Shipment 28? 

A Yes. 

9) Did you make the same kind of calculations 
in order to arrive at the profit involved in any other 
shipment which represented a diversion? 

A Yes. 

q And are they likewise reflected in the 
various settlement documents -- on the first page of 
the various settlement documents? 

A Yes. 

8) As well as on Plaintiff's Exhibit 47 for 

identification? 
A Yes. 
um. AKERS: Off the record. 


(Discussion off the record.) 


8) Have you made an examination of the settle- 


ment documents heretofore marked as exhibits in this 


matter for the purpose of ascertaining which are the 


shipments that constituted diversions? 
A Yes. 


Q And can you tell us now which of those 


9 
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also arranged for the receipt of the merchandise in 
Japan. The assaying. That's all. 


Q Now, would you road into the record the 


next figure after the word "Commission" which appears 


on that colurn? 
A $2,834.83. 


Q Now, is that also a commission? 


Q To whom was that payable? 
That was deducted from the amount paid to Sedren.. 
Q Deducted by whom? 
By Continental. 


Q So that it was a payment to Continental? 


By Sedren? 


Q What was that paid for? 

Here we are going to the contracts. 

Q I am talking about your understanding of -- 
according to your understanding at the time, what did 
that sum represent, why was it being paid by Sedren to 
Continental? 

A It was to defray part of the cost of the Philipp 


Brothers commission. 
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Q Did Continental perform any services for 
that amount? For that sum? 
A I don't know specifically. Again, I think we 
have to step outside. 
MR. AKERS: All right. 
(Discussion off the record.) 
(Question read.) 
Q After having stepped outside, can you answer 
the question? 
A Yes. In order to determine that, we would have 
to go to the contract, because the contract specified 
the amount of commission to be charged. This is one of 
the deductions included in the sales agreement. 
Q Do you know of any services wholly apart 
from a contractual provision, that was performed by 
Continental for that amount? 


A Not specifically. 


Q When you say not specifically, is there any 


reservation in your mind, do you know generally whether 
they performed any services? 
A Well, there are many gray areas in here, like my 
services, for instance, were not directly charged. 

Q Your services for whon? 


For Sedren. 


Castro 186 
Q You were an employee of Continental, were 
you not? 
A That's right. 
Q Were you receiving salary from Continental? 
That's right. 
Q You were engaged on behalf of Continental 
in whatever work you were doing? 
A That's right. 
Q Why should any part of your salary be charged 


to Sedren? 


1 A Well, I would think customary to charge for any 


overhead in relation to a-business -- I don't quite 
know how to put it. Maybe you can step in? 

MR. AKERS: Mr. Lotterman, your question 
asked if any services were performed by Continental. 

MR. LOTTERMAN: That's right, and he said 
not specifically. I didn't know whether there 
was a reservation -- 

MR, AKERS: I think what he is saying, 
there may be a number of services performed by 
Continental, and if you want to pursue whether 
or not they related to the specific charge, but 
I think Mr. Castro's concern is that he believes 


that there were services rendered. 
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MR. LOTTERMAN: If he does, I would like 
him to specify it. 
MR. AKERS: He just did; part of it. 
BY MR. LOTTERMAN: 

Q Any porn item that you consider as a 
service rendered by Continental for which this payment 
was being made? 

A Well, those services rendered by other members 


of the staff of Continental, for which there was no 


separate billing. 


Q I show you Plaintiff's Exhibit 46, and 


the documents related to Shipment No. 28, and ask you 
whether or not anything contained therein refreshes 
your recollection as to the reason why or the purpose 
of the payment of a commission from Sedren to Continental? 
MR. AKERS: I object to the question. The 
witness has testified what he believes to be the 
reason for the payment of the commission figure, 
and your subsequent question is -- 
MR. LOTTERMAN: Does that refresh his 
recollection? 
MR. AKERS: ilis recollection doesn't neod 
refreshing, because he has already answered the 


question. 


BY MR. LOTTERMAN: 

Q Does it refresh your recollection as to 
any other reason which you have not assigned for the 
payment of that commission? 

A Yes, it does. 
Q In what respect does it refresh your 


recollection? 


A On page 2 of Exhibit 46, under the item of 


Commission there is a .75 per cent, the magnitude of 
the commission. If you will refer back to the contract, 
the commission paid to Philipp Brothers origina’ly was 
1.5 per cent, and because of the renegotiation of the 
contract, it was determined that there would be a sav- 
ings of 1.5 per cent. 

Now, the savings was split between Halliwell and 


Continental. 
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Q Now, is there anything else about those 
documents which refreshes your recollection as to any 
other reason why a commission was being charged by 
Continental to Sedren? 

A No. 

Q You told us a few minutes ago that it was 

your understanding at the time that the commission 


arrangement from Sedren to Continental was t* defray 
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a part of the Phibro commission. Who advised you of 
that? 
A well, I was obviously wrong. My recollection was 
not correct. I have just stated the reason for the 
commission, why it stood at .75 per cont rather than 
1.5 per cent. 

Q Can we take it then that your prior testi- 
mony upon this point in connection with the defraying 
part of the Phibro commission was in error? 

A That's right. 

Q Now, if I asked you about the commission 
paid to Phibro, and the commission paid to Continental 
as reflected by all of the other settlement documents, 


would your answer be the same? 


A Within the confines of that particular contract, 


yes. < 


Q Incidentally, we would like to dispose of 


this very quickly, during the period of time that you 
were employed by Continental as an auditor, as an 
accountant, and as a senior accountant, did you revise 
in any way any of the accounting methods employed by 
Sedren at the minc? 

A I don't remember any specific changes. 


Q You had occasion to review those accounting 
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the Halliwell and Sedren organization, were they not? 
A Yes. 

Q And they told you, as you testified a few 
minutes ago, of what was needed in the way of machine 
replacement and repair? 


MR. AKERS: I object to the question. I 


think that's a mischaracterization. You can ask 


the witness -- 

Q Well, did Mr. Graetz or Mr. Cooper at any 
time tell you of the need to repair or replace machinery 
at the mine? 


A Yes, I am sure in the course of a conversation, 


Q Did they ask you to prepare any invoice or 
any documents for the purchase of new cquipment or the 


replacement of existing equipment? 


Do you know whether ‘ir. Graetz or Mr. 
Cooper called upon any of the officers of Continental, 
either Mr. “<norr, Mr. Kennedy or Mr. Gordon for suffi- 
cient monies with which to meet the requirements of the 
mine + anager? 


A I do not know. 


Q To your knowledge, Mr. Castro, what was the | 
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procedure that was followed when a piece of equipment 
was to be bought for the mine? 

A The mine manager would request authorization to 
purchase a fixed asset. That was only for the purchase 
of fixed assets, not the repair. 

Q Lot's take purchase first. 

I want to make that clear. 

This went to Canada. I think we touched upon 
this yesterday. 

Q We did. I want to go into it in a little 
more detail. 
A And this obviously went to lialliwell and was 


approved by Mr. Cooper, and then in turn Mr. Cooper 


would send it to Continental for the approval of Mr. 
Knorr or Mr. Gordon. 

Q And if it were approved by Mr. Knorr or 
Mr. Gordon, the purchase would be madc? 
A Yes. 

q And if it were not approved by Mr. Knorr or 
Mr. Gordon, the purchase would "ct be made? 
A I would assume so. 


sera 


Q Were you ever called in by ‘Mr. Knorr or Mr. 


Gordon for the purpose of considering with them whether 


to approve or not approve any request for the purchase 


Castro 


of a capital item at the mine? 


A No 


vy Q 


of Continental sequired before s request of Sedren for 


Tell me, if you know, why was the approval 


the purchase of a capital asset could be effected? 
A I don't know that. 

n Were you ever told by anyone in Continental 
why Continental's approval was required before such a 
roquest would be honored? 

A No. 

Q Were you ever asked by anybody to furnish 
them with cash flow statcmonts or any other kind of 
financial data in order to determine whether or not 
such a request would be approved? 

A I can only answer that, that I was continuously 
asked for cash flows, but the purposes of then, I am 
vague. 

Q .ou were asked for cash flow statements, 
but you are vague as to why you were asked for then? 


A That's right. 


Q Now, who would ask you for cash flow 
statements? 
A Mostly Mr. Knorr. 


Q Was the preparation of cash flow statements 


s ) 
a 
by you --, assume when you are reforring to cash flow _, 
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statements, you are reforring to cash flow statements 
of Sedren and Halliwell? 
A Sedron, not Halliwell. 
ae: Sedren, is that correct? 
That's correct. 
Q Was it a part of your duties to prepare 
periodic cash flow statements for Sedren? 
A Not periodic, continuous. 
Q And by continuous, what do you mean? 
Can we go off the record here? 
MR. AKERS: No, I think you should explain 
your answer on the record. 


Well, thore was no set pattern for them. 


Q Is it your testimony then that you only 


prepared a cash flow statement when you were asked to 
do so? 
A That is correct. 

Q And you were asked to do so primarily by 
Mr. Knorr? 
A That's correct. 

Q Was there anyone else who you recall asking 
you to prepare a cash flow statement for Sedren? 


A I am sure that Mr. Gordon asked me several times. 
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Q And you prepared such statements and gave 


them to Mr. Gordon? a“ 
A Yes. is 

Q Did he tell you at that time when he asked 
you for the statements the p:rnose of or reason for fur- 
nishing the statements? 

A No. 

Q Now,before you came to this office and 
lunched at the Chilean Restaurant -- 

A Does that have to go in the record? 

Q -- did you make a search for the cash flow 
statements that you had prepared, the cash flow state- 
ments of Sedren which you had prepared during the period 
of time that you were connected with Continental, and 
Continental had a relationship with Sedren? 

A Could you read that question again? 
(Question read.) 
I didn't. Mr. Akers did. He got our files. 
Q Have you seen those cash flow statements 


befcre this morning? 


A I have not seen them for a number of years. 


Q Did you review the file of cash flow state- 


ments possessed by Mr. Akers before this morning? 


MR. AKERS: Off the record. 


Castro 


MR. LOTTERMAN: Mark this as the next 
exhibit for identification. 
(Document dated May 8, 1968 entitled 

“Amending Agreement Dated The 8th Day of May, 

1968 Between Consolidated Halliwell, Continental, 

and Maurice Goodman & Associates marked Piain- 

tiff's Exhibit No. 64 for identification, this 
date.) 

Q Mr. Castro, from the time that you were 
initially employed by Continenv-: and came in contact 
with the Sedren-Halliwell situation and the Haitian 
mine, did any officer of Continental describe to you 
the relationship between Continental, Sedren and Halli- 
well? 

A What do you mean by describe? 
Q Tell you what the relationship was? 


A Yes, I was told that Continental had a manage- 


ment agreement, I think is my best recollection of what 


it was called, and -- do you mean in 1964? 

Q When you first came, yes. 
A Yes. That Continental -- that Continental was 
administering the business of Halliwell. 


And by whom were you so told? 


Q Was it your understanding from your 
initial contact with the Halliwell-Sedren situation 
and the Haitian mine to the end of that relationship 


between the parties was one in which Continental was 


administering the affairs of Halliwell and Sedren? 


MR. AKERS: Can I have that read back. 

(Question read) 

MR. AKERS: Do you understand the question? 

1 would rather you rephrased the question. 
Q Okay. 

Was your understanding of the relationship 
between Continental, Halliwell and Sedren which you ac- 
quired as you told us at or shortly after the time 
that you first had changed in any way during the entire 
period of that relationship? 

A I would say that it became more involved as 
the contracts were renegotiated. 
Q But is it correct to say that basically 
it was your anderstanding that Continental was administer- 


ing the affairs of Halliwell and Sedren? 


I show you now the annual report of 
ontinental for the year ending June 30, 1965 and more 


particularly the last sentence of the second paragraph 
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to Mr. Danks and/or Mr. Mullen, and because I was 
the custodian of the Sedren business, let's call it 
that or records, that the compiliation of that pro- 
fit probably arose from me. 

Q And what was that compiliation based on? 
A Since we took over the contracts in 1964, I 
have to assume that they included shipments 28 through 
whatever shipments ended June 30, 196S. 

Q Was that figure irsluded by the auditors 


in the annual report of Continental for the year ending 


June 30, 1965, to your knoweldge, an accurate figure? 


A Yes. 
MR. LOTTERMAN: Let's have it marked for 
identification. 
(Note 5 marked Plaintiff's Exhibit No. 


65 for identification, this date.) 
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[ Q Mr. Castro, did you review that figure \ 
contained in that note before it was printed, published 
and distributed to the stockholders? 
A No. 
Q Did you have any consultations of any kind 
that you remember with any representatives of Con- 
tinental's auditors with regard to that figure? 


A I don't have any recollection of that. 


Castro 

Q Do you remember how it was that you communi- 

cated that figure to Lybrand ,Ross Bros. 4 Montgomery? 
MR. AKERS: Objection, I don't believe 

he testified that he communicated that figure. 

Q Did you communicate that figure? 

NO. 

Q Did you communicate that figure to anybody 
in Continental for transmittal to the suditors? 
A As I indicated earlier, I may have submitted 
a portion of that figure to my immediate suporiors, 


Mr. Mullen and/or Mr. Danks. 


Q Did that figure set forth in that note 


include the discounts? 
A I do not know. 

Q Now, for subssquent fiscal years, were 
there like figures prepared of the profit earned by 
the company on the resale of copper concentrates? 
A I think you have to go to the statement. I don't 
remeber. 

Q Do you remember whether or not you furnished 
any figures for such subsequenc years? 
A I never directly furnished Lybrand, Ross Bros. 

Q Forgetting Lybrand, Ross Bros §& Montgomery, 


did you ever for subsequent fiscal years furnish the 


Castro 206 


same kind of figures to your superiors, as you fur- 


3 nished for the fiscal year ending June 30, 1965? 


A I don't have any recollection of having specifi- 
> | cally done so. 


6— 


4 


Q Did you see this annual report dated 


7 June 30, 1965 after it was published, printed, pub- 


S lished and distrit:ted? 


9 


A Yes ° 
10 “ 


And did you note the statement which I 
11 read a little while ago from note 3? 


2 A Yes. 


13 Q Do you know whether or not any similar 


14 computation was made by your superiors or auditors 
15 for subsequent ‘fiscal years? 

16 A No, I don't know that to be a fact. 

17 Q Can you tell us where that information 
18 can be obtained, from what source? 

19 A Can you rephrase that? 

20 MR. AKERS: Off the record. 

21 (Discussion off the record) 

y 3 Q Do you know whether any figure for subse- 
23 quent fiscal years co.iparable to the figures set forth 


24 in note 3 which I have just read were prepared? 


ye I don't know if they were prepared, but they could 
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Q Did you prepare the document requested 
by Mr. Knorr in Plaintiff's Exhibit 66 for identifi- 
cation? 
A I don't remember specifically doing so. I am 
sure I did, but I don't remember what happened to it 


or who completed it or how it was completed. 


Q Can you tell us whether or not after May 


24, '66 you prepared at the end of each month a monthly 
accounting for the particular project mentioned as 

well as accumulative total? 

A If you will notice this was addressed to me in 
care of Sedren. This was addressed when I was actually 
physically there. 

Q I don't care where it was addressed. You 
were asked in that document to prepare certain reports. 
Did you do so? 

[a I don't remember. And I don't remember that ae 
was anything that I followed up. This was addressed to 
a man who had a function. At that time I was replacing 
Mr. Lambert, and obviously, whatever subsequent reports 
there were, Mr. Lambert prepared them. 


Q Did you prepare anything according to 


} 
{ 
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Q -- gecording to your -preparstion, in 
accordance with that request? 
A I don't remember. You see, now you are going 
{nto an area where you are dealing directly with the 
books, and documents of Sedren itself, and i was 


not knowledgeable enough to be able to go into it. 


I probably talked to the assistant bookkeeper and maybe 


he did the work, but I have no recollection ef 1 S 


myself doing the actual work. 

Q Do you have any recollection of issuing 
instructions down at the mine to have those reports 
prepared? 

A No. 

Q I should like to call your attention for 
a moment back again to Plaintiff's Exhibit 65 for 
identification. 

Do you have any reason to believe that 
subsequent to the fiscal year ending June 30, 1965 
Continental earned any less of a profit than it earned 
during that fiscal year? 
MR. AKERS: I will object. 
I can't answer that. I don't know. 


Q You have no knowledge on that score either 


Castro 

No. 

Q Is that correct? 

A No, you would have to add this up and apportion 
it to the years. 

Q I am not asking you for details on it. 

I am just merely asking you for your knowledge. Do 
you know whether or not, generally, Continental for 
any subseavent fiscal year earned any jess than the 
amount specified for the fiscel yecr ending June 
30, 165? 

A No, I don't. 

Q I show you a two-page document captioned 
"Schedules of payments from Sedren S.A," and ask you 
whether or not you ever saw that document before? 

A Yes, I prepared this. 

Q You prepared it? 

fes. 

MR, AKERS: May I have thi. marked as the 
next exhibit for identification? 
(Document consisting of two pages marked 

"Schedules of payasnts from Sedren S.A." marked 

Plaintiff's Exhibit Ne. 67 for identification, 


this date.) 


Q Can you tel us from this document wher 


Castro 
it was that you prepared it? 
A No, I can't. 
Q Can you tell us how you came to prepare it? 
Yes. 
Q How did you come to prepare it? 


A This came sbcut, rather, this refers to the 


final contract between Halliwell, Sedren and Continental. 


That being the settlement contract, and the reason I 
know this, is because it refers to the unpaid portion 
of the discounts, $109,836. 

Q Who asked you to prepare that vocument’ 
A I think this was a joint effort, rather, it was 
a joint request. 

Q From whom? 

Mr. Cooper and Mr. Knorr. 

Q Mr. Cooper and Mr. Knorr? 

Yes. 

Q Do you know what the purpose wa3? 
A Yes, a schedule «- it says, a schedule of payments, 
so that they could determine how much was to be paid 
when, and for what reason. 

Q And are the entries contained in that docu- 
ment true and accurate to tho best of your knowledge? 


A Yes, they are. 
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Q Did you take those entries from the 
original books of Continental? 
MR. AKERS: Off the record. 
(Discussion off the record) 
A No, I went into the agreement, and put the 
stipulations, converted the stipulations into an actual 
schedule. 
Q And then did you hand that schedule to 
both Mr. Knorr and Mr. Cooper? 


A Yes. 


Q Noes this include all of the interest 


paynents on the mortgage including the interest payments 
upon the extension cf the mortgage? 

A No. Only the amounts that wexe sending as of 

the date of the final agreement. 


Q I notice that the last entry here is 7/1/71. 


Q What does that entry refer to? 
A Well, I think also that the contract specifies 
that everything had to be paid up -- everything on 
the mortgage, interest and principal had to be paid 
up by then. 

Q So that these payments include all of the 


mortgage payments and all of the interest payments 
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made as of 7/1/71, i» that correct? 
A Well, I don't reai’y understand the question. 
Can you rephrase that question? 

Q Well, does this incluce all the mortgage 
payments and the interest payments up to 7/1/71? 

MR. AKERS: I am going to object to the 
question as phrased, unless it is clear whether 
we are talking about a schedule that has been 


set forth or whether you are asking whether this 


reflects payments actually made. 


Q Made or to be made, okay. 

That reflected payments to be made. 

Q But it does not include any interest 
payments upon any extension of the mortgage? 
A I am baffled by the extension of the mortgage. 


Q Well, the mortgage was extended, was it 


A Yes, but I think that this was prior to this 
last agreement. There was no -- all of this schedule 
was met, to the best of my recollection, all the payments 
were made on those exact dates. 

Q And if those payments were made on those 
exact dates, that would have completed the total smount 


of interest charges paid by Ilalliwell, is that right? 


Castro 

Under the mortguge, yes. 

Q) Mr. Graetz called to my attention the 
fact that these interest payments were interest pay- 
ments to Continental trom Sedren? 

A That's right. 

0 And the total of the payments made and 
to be made under Plaintiff's Exhivit 67 for identifi- 
cation was $121,926.03? 

A That's right. \/ 
MR. O'CALLAGHAN: Off the record. 
(Discussion off the record) 

Q Mr. Castro, before you came here yester- 
day morning for your deposition, did you have any 
conversations with any cf the officers of the company 
with regard to this action? 

A NO. 

Q Did you talk to anybody connected with 
Continental, except the attorneys for Continentai 
concerning the nature of this lawsuit? 


A I was aware that there was a lawsuit, yes. 


Q Who informed you that there was & lawsuit? 


A Mr. Keller, and Mr. Kennedy, and I believe Mr. 
Knorr. 


Q In preparation for this hearing, did you 


EXCERPTS FROM TYE DEPOSITION OF 

THE DEFENDANT CONTINENTAL COPPER 

& STEEL INDUSTRIES, INC. BY 

HERMAN KELLER, ITS VICE PRESIDENT 
AND SECRETARY 
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HBRMAN KELLER, having been 


first duly sworn, was examined and testified as 
: follows: 
"DIRECT EXAMINATION BY 
| MR. LOTTERMAN: 
| Q Would you state your full name and present 
home address? 
& Herman Keller, 799 Park Avenue, New York City. 
Q Mr. Keller, would you be good enough to 
state your business address at the present time? 
| A 487 Hillside Avenue, Hillside, New Jersey. 


Q That is the address, is it not, of 


| Continental Copper § Steel Industries? 


A Yes, sir. 
Q Are you employed by that company at the 
_ present time? 
A I am. 
Q In what capacity? 
Vice-president, secretary. 
Q ' Bor how long a period of time have you been 
employed by that company, in any capacity? 


Let mo see if I can -- since 1970 I have been 


Keller 


| vice-president. I have been secretary for a good 


' many years. I was nct fully employed or I was not 
in the full employ of Continental until the early 
part of 1970. 

Prior to that, I was a member of the firm of 
Gordon, Brady, Caffrey & Keller, attorneys, practicing 
law in New York. 

. Q You are a member of the Bar of the State 
of New York, are you not? 
A T an. 

Q And have been since what date? 

Since the 1930's. 

Q Were you the secretary of Continental 
Copper 4 Steel Industries in 1958? 

A Yes. 

Q And were you the secretary of that company 
continuously from 1958 down to the present time? 
A That's right. 

Q You were a member of the law firm of Gordon, 
Brady, Caffrey 4 Keller in 1958, were you not? 

A That's true. 

Q And remained a member of that law firm 
continuously until its dissolution when? 


A February 1970. 


Keller 5 
Q One of the partners of that firm was Mr. 
Mortimor Gordon, was he not? 


A That's right. 


Q And Mr. Gordon was president of Continental 


Copper & Steel Industries for a number of year prior 
to his recent retirement? 
A That's true. 

Q When did Mr. Gordon first become president 
of Continental Copper & Steel Industries? 

A I believe in 1956, but I can't be certain of that. 

Q Certainly prior to 1958? 

Oh, yes. 

Q Did he come on as president of Continental 
Copper at the same time that you became the secretary 
of that corporation? 

A No, I was secretary before that. 

Q Over a number of years, Gordon, Brady, Caffrey 
& Keller were general counsel to Continental, were they 
not? 

A That's true. 


Q Can you give us the years when they became 


counsel and until what time they ceased to be counsel? 
A Well, they were counsel since 1944, and they are 


still counsel. Well, that's not true. 
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Keller 

Q The successor -- 

The successor to Gordon, Brady, Caffrey 4 Keller -- 

Q Was the firm of McLaughin, Stern, 
Ballon 4 Miller -- 
A Just so the record is straight, the firm that 
dissolved in February 1970 was the firm of Gordon, 
Brady, Caffrey & Keller 4 Ballon. That was the -- 

Q I see. And that in turn became the pre- 
sent firm of -- 
A The partners remaining in that firm joined with 
the partners of McLaughlin to become a firm of Mc- 
Laughlin, Stern, Ballon 4 Miller. 

Q Now, will you be good enough to describe 
for us, Mr. Keller, the duties which you performed 
for Continental as its secretary? 
A Well, I attended 211 meetings of directors, stock- 
holders. I prepared the agenda for the directors 
| meeting. I drew ths minutes. I handled the relations 
between the company and the Securities Exchange Comnis- 
sion, the New York Stock Exchange, the stockholders; I 
handled the relatiors with the transfor agent. I had 
generally the duties of a corp:rate secretary, that is. 
I am describing now my duties as secretary. | 


Q Were you also simultaneously that partner 
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in the Gordon, Brady firm which hendied legal matters 
for Continental? 

A Well, I among others, yes. 

Q Did you make your office with Continental? 

Yes. 

Q And did you also have an office in the 
law firm? 

A I considered the law firm as my office, too, with- 
out being assigned to any particular room, but I would 
avail myself of the library and other facilities, con- 
ference room, vet cetera. 

Q And for a substantial pericd of time, both 
the law firm and Continental maintained their offices 
on the same floor? 

A That's true. 
9 At both 120 Broadway -- 


120 Broadway and 100 East 42nd Street. 


Q Now, apart from being the secretary of 
Contizcantal, were you a member of any committee of 
Cantinental? 


No. 


Was there a Finance Committee of Continental? 


Was there a Management Committee of Continentait 


Keller 
Managing Committee? 
A The minutes do not relate to any discussion or 
conclusion of the Management Committee, and I don't 
have any recollection. 
Q Would you be good enough to examine page 4 
specifically, of those same minutes? 
A That indacates thet the Managing -- there were 
some members of the Managing Committee who were also. 
not in favor of the proposal. 
*. = Now, apart from the minutes, has your re- 
collection been sufficiently refreshed to enable you 
to summarize the basic objections of the Finance Committee 
and the Management Committee to that proposal? 
A To the best of my recollection as refreshed by these 


minutes is that the original discussions with the Cana- 


dian group contemplated that or discussed that Continental 


in addition to obtaining a contract for the copper, would 
also provide some financing, and the dissenting nembers 
of the Managing Committee and the Finance Committee took 
the position, while it would be advantageous to obtain 

@ controlled source of copper, that it would not be 
expedient for the company to make any financial invest- 
ment. 
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Q Mr. Keller, what is meant by the use of the 


Keller 
words “contrcelled source of copper"? 
A A source from which we can obtain coppe7. 
Q You mean a primary source? 


Sir? _ , 


Q A primary source; & mine, other words? 


Yes. 

Q Now, aS appears from these minutes, as @ 
result of the objections voiced by the Finance Committee 
and the Managing Committee, @ revised program, @ re- 
vised preposal was suggested by Mr. Gordon, is that 
correct? 

A Yes -- I am sorry, what was the question? 
(Question read) 

A I don't know whether it was his sole design, but 

he certainly had a principal part in it. 

Q Whether or not it wes his design, neverthe- 
less, a revised proposal was suggested? 

A _ Right. 

Q And is it correct to say that that revised 
proposal would be subject to certain approvais of the 
Prudential Insurance Company and the Continental 
Mutual Life Insurance Company as well as to favoreble 
geological reports and complete investigation? I cali 


your specific attention to the contents of these minutes 
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Q What office did he occupy at that time? 


He was vice-president in charge of the company’s 


Hatfield Wire & Cable Division. 
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Q Perhaps this is as wei 4 time as any td 
just briefly summarize the manner in which you took 
minutes. When you appeared as secretary of the cor- 
poretion at a meeting of the Board of Directors, did 
you keep your notes in longhand? 

A Yes. 

Q Did you maintain your notes in longhand? 

Yes. 

Q And after the meeting, did you then dictate © 
the substance of those notes in the form of minutes 
to your secretary? 
| A That's right. 
| Q Now, after those minutes were prepared, and 
typed by your secretary, did you circulate them among 
| the directors for the purpose of obtaining their ap- 
proval to the contents of the minutes as you prepared 
then? 

A Bither that or they were read at the next ensuing 
| meeting. 

Q Was that a standard practice, to read 

them at the next ensuing meeting before thet next 
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ensuing meeting got underway? 
A That's right. 

Q And I take it that you do not have in 
your possession the handwritten notes of the various 
meetings that you attended? 

A No. Following the next meeting at which the 
minutes were approved, I got rid of the handwritten 


minutes. 


D 
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Q I now show you extracts from the minutes 


of April 28, 1960, and ask whether or not you prepared 
those minutes? I believe the date is April 28, 196% 
as appears in the upper corner. 
A It is difficuit for me to state on this fragmented 
portion -- 

Q Don't blame me, Mr. -- 

On that fragmented portion of the minutes. 

Q Mr. Akers gave it to “ in precisely chat 
form. 

MR. AKERS: You can comment to the best 
of your recollection, and we can confirm -- 

MR. O'CALLAGHAN: To be fair, there are 
instances in there where Mr. Knorr acted as 
secretary pro ten. 

I know, and that's why I am trying to think where 


Keller 87 

(inutes of meeting of Board of Directors 
of Consolidated Halliwell) Limited held on 
September 26, 1960 marked Plaintiff's Exhibit 
97 for identification, this date.) 

MR. LOTTERMAN: And would you also be good 
enough to mark the minutes of the adjourned meet- 
ing of the Board of Directors of Consclidated 
Halliwell held at the office of Gordon, Brady, 
Caffrey & Keller on the 27th day of Sevtember 
1960, which is the day after the minut?s pre- 


viously marked. 


lie ge 


(Minutes of adjourned meeting of Beard of 


Directors of Consolidated Halliwell held on 

September 27, 1960 marked Plaintiff's Exhibit 

98 for identification, this date.) 

Bi MR. LOTTERMAN: 

Q The minutes which have just been marked 
‘as Plaintiff's Exhibit 98 for identification notes the 
| election of Murray A. Cooper as a director of Consoli- 
| dated Halliwell Limited. Can you tell us the relation- 
| ship betweén Mr. Cooper and Mr. Harry Harris? 
1A You mean it has deen hidden until this time? He 
| 4s his brother-in-law. 


Q It has not been hidden, just that the record 


Keller 


doesn't reflect it as yet. 
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Would you be good enous to examine the 
extract of the minutes of May 25, 1961. 
A Yes. 
Q Which was furnished to us by Sullivan & 
Croawell. 
A Yes. 
Q Minutes of the Board of Directors of Con- 


tinental Copper Company, dated May 25, 1961. 


i ee ee < 


A Yes. 
Q With the same ceveat as previuusly 2xpres- 
sed, were those minutes prepared by ‘rou? 


A Yes. 


MR. LOTTERMAN: Would you mark them, piease? 


(Extract of the minutes of the Board of 
Directors meeting of Continental Copper held 
on May 25, 1961 marked Plaintiff's Exhibit 99 


for identification, this date.) 


& Mr. Keller, I show you a document which 
were furnished by Sullivan 4 Cromwell, dated May 3, 
1961,. encaptioned Outline «f Proposed Transactions 
re Continental Copper and Halliwell, and ask you whe- 
ther or not you prepared that document? 


A I don’t know whether I prepared it, but obviously 
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Industries, Inc. and Halliwell, dated May 3, 


1961. 


(Documeit encaptioned Outline of Proposed 


Transactions re Continental Copper 4 Steel 

Industries, Inc. and Halliwell, dated May 3, 

1961 marked Plaintiff's Exhibit 100 for 

identification, this date.) 

Q Now, would you be good enough to look at 
Exhibit 100, which has just been marked for identifica- 
tion. Do you notice the reference to "Present: Morti- 
mor S. Gordon, Herman Keller, Walter H. Knorr and 
Thomas Kennedy." 

Was that a meeting between the four of you 
for the purpose of outlining the proposed transaction 
between Continental and Halliwell? 

A Yes, apparently. 

Q Do you remember that meeting, do you have 
any present recollection of it? 
A No. 

Q Now, from whom did you obtain the terms 
and provisions set forth in that memorandum? 

A Apparently the terms and conditions of this 
memorandum were prepared by one or more of us who were 


at the meeting and dictated this. 
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Q Did you participate in the dictation of 
that memorandum? 

A I don't recall. 

Q Will you be good enough to turn to page 3 
of that exhibit. Under the caption "Makeup of Board 
of Directors" who furnished you with the information 
that five of the new Board of Directors of Halliwell 
would consist of Continental representatives? 

A You are assuming that this information was fur- 
hished to me. It was furnished for the preparation of 
this report, so I would assume -~ 

Q You were one of the persons to whom it was 
furnished, were you not? 
A Well, as being present at the meeting, yes. It 
‘wasn't furnished to me -- 

Q This was not a Board meeting, was it? 

No. 


Q Now, who advised or informed the people 


present at that meeting, including you, that the new 


Board of Directors of Halliwell would consist of five 
Continental representatives? 
A I don't recall. Probably Mr. Gordon. 

Q Mr. Arthur Wheeler, he was a member of the 


Board of Directors of Continental? 


Keller 


Q Mr. Ungerleider was a member of the Board 
of Continental? 
A Yes. 

Q Mr. Knorr was an oficer of Continental? 

That's right. He was the treasurer. 

Q Mr. Harris was a member of the Board of 
Directors of Continental? 

A Yes. 

Q And so Mr. Gordon was both an officer 
and director? 
A Yes. 

Q Now, it is also provided in that memoran- 
dum that Mr. Adolph Graetz would represent National 
Outlook Corporation, is that correct? 

A Thi: ‘s what it says, yes. 


Q And it is further provided that Mr. Cooper 


would be one of the remaining members of the Board, is 


that right? 
A That's what it says. 

Q Now, were you informed at that time in 
that meeting that the overall active menagement of 
Consolidated Halliwell would come under the supervi- 


sion of Tom Kennedy? 
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A Well, this outline states that overall active 
management of the program will come under CCSaegis | 
and the man responsible for this operation would be 
Thomas Kennedy. 

Q That is what you were informed on that 
day, is that correct? 
A That's what is contained in this outline, yes. 

Q And Mr. Thomas Kennedy at that time, was 
he an officer of Continental? 
A No, he was not. 

Q Was he employed by Continental? 


Yes, he was. 


Q And was employed by Continental for how 
long a period of time? 


A Several years. 


Q In whet capacity was he employed by 


Continental? 
A I told you that once before. 

Q Was the capacity the same as in '6l1, as 
that in which he occupied prior to that date? 
A Yes. 

Q Now, at that time, did Mr. Gordon explain 
what was meant by the fact that the overall active 


management of the program would come under the CCY 


aegis? 
A I don't recall. If he did, I don't remember 
what he said. 

Q To whom did Mr. Kennedy report in 
Continental? 

A He reported to Mr. Gordon. 

Q Now, can you teli us when it was, Mr. 
Keller, that the signatories upon the bank account 
of Halliwell and Sedren was changed to include the 
signatures of persons connected with Continental 
Copper? 

A I think this was after the consummation of this 
transaction, which is indicated in the cutline you 
showed me. Sometime in June ‘61. 

Q I call your attention to the extract from 
the minutes of the meeting of the Board of Directors 
of Continental dated June 29, 1961. 

A Yes. 


Q And I ask you whether or not subdject to 


the prior caveat, you prepared the minutes of that 


meeting? 
A Yes. 
MR. LOTTERMAN: Will you be good enough 


to mark this as the next exhibit for 


Keller 


I don't recall. 


el. 
Q Did fort 01 Mr. Gordon ever discuss that 


matter prior to the consummation of the transaction? 
A No. 

Q Was any provision made to your knowledge 
to improve the adequacy of the water supply? 
A I don't recall. 

Q Did you ever talk to Tom “eanedy about it? 
A 1 may have, but I don’t recall wi.at the conver- 
sation was or what was said. 

Q Or Mr. Tower? 

No. 

Q No what? 

I didn't have any conversation. 

Q Now, will you be good enough to turn to 
the minutes of the annual meeting of the shareholders 


of Continental Copper held on October 26, 1961? 


Did you prepare the minutes of that meeting? 


MR. LOTTBRMAN: Will you be good enough 
to mark it, piease. 

(Minutes of annual mecting of shareholders 
of Contineatal held on October 26, 1961 marked 


Plaintiff's Bxhibit 105 for identification, this 
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date.) 

Q Now, on page 5, you wili note a report of 
the discussion between Mr. Gordon and certain of the 
stockhciders. 

A Yes. 

Q Now, does that paragraph correctly and 
accurately reflect a discussion which ensued at vies 
time? 


A 


ing was thrown open for general discussion, a refer- 


ence is made in the last sentence on that page to the 


fos At the bottom of page “4, after the meet- 
t 


fetlowing: "During the year, the company acquired a 
controlled source of copper.” 


Does that refer to the company’s interest 


in Consolidated Halliwell and Sedren? 
| A That's true. 


TL ee te 


Q Will you now be good encugh to turn to 
the minutes of the regular meeting of the Board of 
Directors of Continental hsld on November 22, 1961 in 
which it appears that you recorded the minutes. Con- 
sequently, we don't have the caveat. I take it that 
those minutes were prepared by you? 


A That® right. 
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Mr. Schroder. Who is Mr. Schroder? 
A He was a director of Continental Copper §& Steel. 
Q Was hé connected with the Schroder Bank? 
No. 
Q Will you now be good enough to turn to 
the minutes of the meeting held on January 24, 1963. 
Subject to the caveat specified before, 
were these minutes prepared by you? 
A Yes. 
MR. LOTTERMAN: Mark it, please. 
| (Minutes of meeting held January 24, 1963 
marked Pisintiff's Bxhibit 111 for identification, 


this date.) 


Q Now, in the paragraph that begins with the 
words "Mr. Gordon expounded on his belief, reference 
is made to the venture in Haiti." 

I assume that the words "the venture in 


Haiti’ refers to Continental's interest in the Sedren 


f mine in Haiti, is that right? 


| A Yes. 
Q I now call your specific attention to the 
sentence thereunder which says “Sedren, in order to 
reise funds to ease a projected cash deficiency at June 


30, 1963, has sold 44,100 shares of Continental Copper § 
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Steel, Inc., first preferred stock owned by it at $17 
per share." 


Now, were these shares which Sedren sold 


at $17 per share as expressed in these minutes part 


of the shares of Continental first preferred stock 
acquired by Sedren in a previous financing? 
A In '61, that's correct. 

Q Ta*6i? 

Yes. 

Q And the price at which Sedren acquired 
those shares in 1961 was $25 per share, was it not? 
A Well, the par value of the stock was $25, and 
-he agreement to pay for it was over a period of 
years, it was a deferred payment plan, and secured by 
@ mortgage. : a. 

Q But the price,/no matter Meferred or not, 
paid by Sedren was how much per share? 

A At this time, I don't know whether they had -- 
it was $25. They agreed te pay $25 per share. 

Q And so far as you know, they did in fact 
pay $257 
A Eventually, yes. 

Q And when they sold the stock on June 30, 


1963, was it a loss of $8.00 per share? 
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I dont know how he handled it. It was less than 


Q Well, it says here that it sold at $17 per 
share? 
A That's what it says. 

Q So it sold at a loss of $8.00 -- 

It sold at less than $25 per. 

Q And the less was $17 per share? 

That's right. 

Q Now, those shares of Sedren's preferred 
stock was purchased by. whon? 
A On the next page, it indicates that there was a 
participation in the purchase by Messrs. Ungerleider, 
Harris, Schroder and Gordon, Brady, Caffrey 4 Keller? 


Q Can you tell us how many of those shares 


were purchased by Mr. Ungerleider? 


A 
Q How many of those shares were purchased 
by Mr. Harris? 
A No. 
Q How many of those shares were purchased by 
Mr. Schroder? 
A 


How many of those shares were purchased by 


Keller 


the company's mining venture in Haiti was still under 
the supervision of the superintendence of Mr. Kennedy 
on behalf of Continental, was it not? 
A Yes. 

Q When did Mr. Kennedy become an officer of 
Continental? 
A I don't recall. I will check it. 

Q From time to time, do you know whether or 
not Mr. Kennedy made written reports to Mr. Gordon of 
what was going on down in Haiti? 


A He probably did. I don‘t have any in mind. 


Q Were you privy to those written reports? 


A Well, they weren't furnished to me, but if there 


were such reports, I could have seen them, sure. _ 


Q Were any of those reports discussed with 
Mr. Kennedy with you? a 
A ite may have. 

Q Do you have any recollection of his having 
done so? 
A No. 

Q Do you have any recollection at all of the 


substance of any of those reports by Mr. Kennedy up to 


November 27, 19637 
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pe AKERS: We were also asked to determine 
when Mr. Kennedy joined Continental. Mr. Keller | 
detornined that he joined Continental October sist, 
1958. He became a vice-president of Continental 
on Septeaber 26, 1968. 
DIRECT EXAMINATION (CONTINUED) 
io MR. LOTTBRMAN: ,. 7 


Q And you_heve remained a vice-president of 


Continental down to the present time? 


yi A . That's true. 


i cel enh toc happen 


Q Mr. Keller, during our informal discussion 


before the opening of the hearing this morning, I had 
called your attention to the niartes of the Board of 
Directors of Continental which have been marked a3 Plain- 
tiff’s Exhibit 111 for identification, end the reference 
therein to the fact that certain shares of Continental's 
preferred stock had been sold by Sedren to a group of 
purchasers which included Messrs. Ungerleider, Schroeder, 
Harris and the lew firm of Gordon, Bredy, Caffrey 4 
Keller. You have told us that that sotetion in the 
minutes is in error, and you wish to correct the 
statement. 

You have produced for us s prospectus dated 
December 16, 1964 in connection with the registration of 
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sentence: "The directors approved the transecticns 
subject to the execution of documents satisfactory to 
Mr. Gordon and counsel and necossary governmental 
approval for foreign investment." 

Were you the counsel to whom these zinutes 
referred? 
A Well, not necessartiy. The company was “epre- 
sented by Gordon, Brady, Keller 4 -- 
Q Now, in the final wrap-up,wa: it you who eae 
prepared the documents which effectuatcd this situation? 
A No, I did not. 


Q Whe did prepare those documents? 


Mr. Weinberg. 


Q I show you 2 document which has been merked 
as Plaintiff's Exhibit 63 for identification, and ask 


you whether or not that document is one of the documents 
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that were executed in connection with the transaction 
which we have been discussing? 
A Yes, that’s right. 

Q Did you have any hand in its revision? 
A Yes. I think when it was submitted, I made soae 
changes, yes. 

Q Were you present at tho time that docuzent 


was executed? 


EXCERPTS FROM THE DEPOSITION OF THE 
» PLAINTIFF INTERNATIONAL HALLIWELL 

MINES, LIMITED BY AND THROUGH 

ADOLPH H. GRAETZ, ITS VICE-PRESIDENT 
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question, be and the same are hereby reserved 
to the time of the trial; 

IT IS FURTHER STIPULATED AND AGREED that 
the within examination may be sworn to before 
any notary public with the same force and 
effect as if sworn to before a clerk of this 
Court ; 

LT IS FURTHER STIPULATED AND AGREED that 
the attorneys for the Defendant shall furnish 
a copy of the within examination to the attor- 


neys for the Plaintiff. 


ADOLPH H. GRAETZZ , a witness | 


appearing on behalf of the Plaintiff, having 


been duly sworn by a Notary Public of the 
State of New York, was examined and testified 
| as follows: \ 
EXAMINATION BY 
MR. HINDS: 
Q Mr. Greets, could we have your name and 
address for the record? 
A My home address? 


Q Yes. 


Graetz 

16 Oxford Road, Massep»a 1, New York 1175¢. 

Q What is your oce., ation, sir? ae, 

I am Vice President and D:.rector of National \ 
Outlook Corporation. 

Q Do you hold any other positions with 
any other corporations? 
A Yes. 

Q What corporations? What positions are 
those? 
A International Halliwell Mines, Limited, Vice 


President and Director; and in its abbreviated form ,SEDREN 


S.A., which is a subsidiary. Vice President and 


\._™Director or Member of the joard. al 


MR. LOTTERMAN: SEDRAN! S-E-D-R-A-N? 
THE WITNESS: E-N. 


Q Does that complete the list of corpora- 
tions with whom you are an officer or Director? 
A I do not know whether I am a Director of 
another subsidiary of Halliwell called CNESA in 
abbreviated form. 

| Q C-N-E-S-A? 

A Right. I believe I am a Director and officer. 
Fairly inactive subsidiary. 


Graetz 

Q Can you identify the lousiness in which 
Halliwell is engaged? 
A It is engaged in the exploration, development, 
mining and treating of copper ore. 

Q In what areas of the world does that -- 

In Haiti. 

Q Could you identify the business which 
SEDREN engages in? 
A SEDREN is engaged in the same business: the 
exploration, the development, mining and treatment 
of copper ores. 

Q What is the relationship between Halli- 
well and SEDREN? 


& SEDREN is a one huidred per cent wholly owned 


subsidiary cf Halliwell. 

Q Is it correct to aay then that the busi- 
ness of Halliwell is wholly performed through its 
wholly omed subsidiary, SEDREN? | 
A That is correct. , 

Q Halliwell has no other functions other 
than acting as a holding company for SEDREN? 

MR. LOTTERMAN: Ag of what time are you 
speaking? 


Graetz 
MR. HINDS: As of the present. 
It also owns another subsidiary. 
Q And the name of that suvsidiary? 


fonesga. 


Q Is that an active company? 
Does it have a corporate shell at the 


It has property. Has concessions. 
Q Where are the concessions located? 
In Haiti. 


Q You stated that you are a Vice President 


and Director of Halliwell. a 
| When did you first become associated | 
wit 


h Halliwell as an officer or Director? 


A First became associated as a Director in late 
1960. 

I beg your pardon. Late 1959. 

Q That was as a Director of Halliwell? 

That is correct. 

Q And with respect to SEDREN, when did 
you first become associated with SEDREN as a Digector 


x 


or officer? 


Grisetz 


I don't remember. 

Q Would it have been after you became a 
Director of Halliwell or before? 

Yes. After. 

Q When did you first hear of either 
Halliwell or SEDREN? 
A In the early part of 1959. 

Q How early? 

Pardon? 

Q How early in 1959? 

Oh, probably around February or March. 

Q When you first heard of Halliwell or 
SEDREN, what, in substance, did you learn? 
A That Halliwell had a mining property in Haiti. 

Q How did it come about that yofirst 
heard of Halliwell or SEDREN? From whom? 
A It was first mentioned to me by Messrs. Gordon 
and Harris. 

Q What did they say to you? 
A That there was a potential investment to be 
made in Halliwell. 

Q As a result of being informed by either 


Gordon or Harris, do you recall which it was? Was 


saben it: <a i ta 


Graetz 


so immaterial it has no significance to me. 


Q You were not aware of any proble:s 


experienced here? 


A No. 


Q Do you recall being informed at any 


time that difficulties in obtaining goods from 


Haitiian customs had led SEDREN or Halliwell to 


withhold payment to @ supplier of the goods that 
were hald uri 


A Af am not aware of it. 

Q You mentioned George Tower a short 
time ago. Is it not true that Cencinental Copper 
made George Tower available to SEDREN in the summer 
of 19617 

I refer you to the minutes of June 

20, 1961 and August 10, 1961. 
aA Jume 10, 1961 you said? 


Q June 20, 1961. 


De you kmow what page that is? 
Q Way don’t we skip that one and go to 
August 16, 19617 


The June 20th one was the same one 


thet we just referred to previously, thougs. 
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Specifically the heading "George Tower." 
A You are referring to June 20th? Th re is 
nofhing sa June 20th referring to George Tower. 
Q The minutes of June 20, 1961 reveal 


"Mr. Gordon emphasised Mr. Tower was 
presently being paid by Coatinental 
Copper and Steel Industries at the rate 
of $20,000 per annum @nd that Continental 
would be willing to charge out Mr. Tower's 
time on a per diem besis or at the rate 
of $15,000 per annum at the pleasure of 
the company's board of directors." 
What was your first question again? 

(Whereupon, the pending question was 
read) 

A Yes. It points out that Continental would 

be willing to charge out Mr. Tower's time on a 

per diem basis or et a rate of $15,000 per annum, 

and this refers to the June 20th minutes. 
The August 10th minutes point out 

tnet Mr. George Tower be and he is hereby appointed 


to direct SEDREN’s minin; and production organ- 
isatien and that he be paid for hisgrvices in 
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this capacity at the rate of $20,000 per annum. 

Q Do not the minutes reflect and do 
you not recall, in fact, George Tower was given 
considerable discretion as to the operation of 
the SEDREN mine? 
A My recollection was that he was very much 
in charge of the entire operation. 


Q In other words, he ha! authority to 


engage new employees or fire other employees; 


determine where the mining oy ration should be 
focussed; where exploration should be done and 
all other aspects of the mintkg operation? 
A That is fundamentally correct. 

Q During this period of early 1961 and 
1962, did not Halliwell constantly seek to have 
SEDREN increase its production? 
A You sey early 1961. Beginning when in 
1961? 

Q June, 1961 through 1962. 
A The emphasis was after the water problem 
hed been licked that every effort would be made 
to increase production. This is the whole pur- 


pose in the financing. 
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MR, LOTTERMAN: I am afraid you didn't. 


MR, HINDS: I will pass on to something 
else, since my discovery at this point is 
Liaited. 

Q Mr. Graetz, do you recall the banking 
resolutions that were passed at a meeting of the 
board of directors of Halliwell on August 10, 1961 
at about the fifth page of those minutes? 

A You mem at the beginning of the bottom? 
I think it is the preceding page or the fourth page? 
Ye that it? 

Q Yes. Going over the last page of the 
minutes. Were you informed at that meeting as 
to the banking resolutions? 

& Yes. 

Q Were you informed of the reason for 
this change in the banking resolutions? 
A Yes. 

Q What was that reason? 

A Continental wanted to have complete control 
of che money. 

Q Was there any reason given by Continu- 
ental as to why it wanted to have complete control 


of the money? . 
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A Mr. Gordon just state’ he wanted it, and 
since he was putting up the money he said he 
wanted to have contro! 

Q Were you in favor of this resolution? 
A It isn’t a matter of being ta favor. We 
were told that was @imee: « ort of the deal. 

Q Did you vote for chis resolution? 


¢ 


Q Was a simi ia: ‘mn banking resol- 
utions made at a SEDREN boarc °° jdivectors'’ meet- 


ing? 


A I haven't got the minutes here, so I can't 


MR, HINDS: OF: : record. 
(Whereupon, 2 discussion was held 
off the record) 
BY MR. HINDS: 
Q Mr. Graetz, {i refer you to a copy of 
the minutes of SEDREN for a meeting held August 
4, 1961, and ask you if those minutes refresh your 
recollection that Messrs. Greetz, Harris and 
Gordon proposed that certain persons be designated 
as autherized signatories’ 


MR. HINDS: May we have it marked? 
Minutes of meeting of SEDREN of August 
4, 19617 

(Whereupon, copy of minutes of SEDREN 


dated August 4, 1961 was marked Defend- 


ante’ Exhibit 38 fox idegtifica ion, 
this date) 
BY MR. HINDS: 

Q Did you, in fact, propose that this 
change be made along with Messrs. Harris and 
Gordon, as the minutes reflect? Do you recall? 
A As the minutes reflect, yes. 

Q In general, Mr. Graetz, is it not a 
fact that after Continental took pert in the 
management of Halliweli and SEDREN commenc ing 
in June of 1961 thet various of the probless 
which we heve discussed which were facing Heili- 
well and SEDREN were slowly but surely eliminated 
or ainimizsed? 

MR, LOTTERMAN: I object to that 
question. It is general, unspecific and 

met stating fects. We can't throw a genera’- 
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felt that way, yes 


\ Q Do you recali when che 1959 Continental 


Copper wire bar contract termina 10? 
A You mean what is che cermination date of the 
contract? 
Q Yes. 
Of the 19597 
Q Yes. 
A I would heave to refer to che document to 
be sure. 
MR. O'CALLAGHAN: Off the record. 
(Whereupon, 2 discussion was held 
eff the record) 
A (Continuing) July i, 196%. But l think 
there were some other clauses in there, too. 
MR, LOTTERMAN: Thia is the 1959 con- 
tract? 
THE WITNESS: Im that contract. 
MR, LOTYERMAN: Why don't you get 
it? Maybe we can expedite the question. 
THE WTINESS: I think I have the min- 
utes. Minute book three, I believe. 


Yes. June 30, 1964. 
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BY MR. HIMDS: 

Q And how many pounds of copper were 
supposed to have been delivered by that date? 
A Eighty million pounds. 

Q Do you recall if, in fact, eighty 
million pounds of copper had been delivered by 
that day? 

A Mo. 
Wait a minute. Oh, yes. Which ques- 


tion do youwant me to answer? Do I reall or 


were eighty million pouds delive ‘? 


Q Yes. 

& I recall that eighty million pounds were 
act delivered. 

Q Do you recall how many pounds hed been 
delivered? 

A No, 

Q Referring you to the July 1, 1964 
contract between Halliwell, SEDREN and Continental 
Copper, which is Exhibit 87 
A 38,556,000 pounds. 

MR, LOTTERMAN: Aa@ stated in Exnibit &. 
BY MR. BINDS: 
Q In other words, less than half of che 
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amount stated in the 1959 cencract had been 
delivered by that day? 
A ¢-Thet is correc*. 

Q Wag it not anticipated prior to the 
date of that contract that 80,000,000 pounds of 
copper would not be able ts be delivered to 
Continental Copper prior to tit day? 

A I so testified yesterday tha: it was physic- 
ally impossible to deliver 40 miilion pounds at 
any time, as the ore reserves were 80 then stated. 


and based upon what had been delivered. 


Q Were there negotiations between the 


parties to extend the 1959 contract? 
& What parties? 

Q Halliwell, SEDREN anc Sontinental 
Copper? The parties to the 1959 contract. 
A Well, if you define negotiations then I 
will be able to tell you. 

Q You are unfamiliar with the term, 
the meaning of the term'hegotiations?" 
A Iwent to know what you mean by the term 
“negotiations” in that sense. Continental were 


the managers of the operation. 
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(Question read.) 

A Well, nothing other than what I have tes- 
tified before. 

We are referring now to the 1964 contract? 

MR. LOTTERMAN: Contracts, two of them. 

A Contracts, two, I should say. 

Q Apart from what you may have testified be- 
fore, do you recall at this meeting any discussion 
of the contract other than what is set forth in the 
minutes where in fact little or no discussion is 
set forth? 

MR. LOTTERMAN: Just a moment. I object to 
that. Where in .fact and so forth is a conclusion 
on the part of Mr. Hinds which has no proper place 
in the question. 

Would you rephrase it, Mr. Hinds? 

MR. HINDS: I will repeat my question 
re*her than have you search through the record. 


Q Mr. Graetz, a~ you recall any discussion 


of the 1964 contract at this meeting on October 8th 


1964 other than whatever may be reflected in the 


minutes? 


A I have no recollection, no. 
en 
Do you recall whether it was revealed at 
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that time or prior to that time to whom Continental 
Copper planned to sell the concentrates which it 
purchased from SEDREN? 

A It was revealed either at this meeting or 
prior to that time that Continental planned to sell 
the concentrate to a Japanese smelter. 

Q Was the the name of the Japanese sm lter 
revealed? 

A No. 

Q When did you first learn that the Japanese 
smelter was Nippon Mining Company? 

A For the 1964 contract? 

Q Yes. 

A Just now. 

Q Just this moment? 

A This is the first time. Now I know who 
the purchaser was. I knew it was a Japanese smelter 
but I didn't know whether it was Nippon. 

Q Did you have any information or belief who 


it was? 


A I believe there were dealings with Mitsui 


but Mitsui acts as agents for other people. 
Q Referring to the 1964 concentrates contract, 


page 7 thereof -- 
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MR. HINDS: If you want to ask me to produce 


I will be glad to but I don't wish to examine the 
witness on it. 

MR. LOTTERMAN: Yes, would you be good enough 
to produce it and mark it as an exhibit. Do you 
want to examine the witness on it or not? 

MR. HINDS: I don't have it handy right here 
bug I will give it to you after lunch. 

MR. LOTTERMAN: Off the record. 

(Discussion off the record.) 

MR.HINS: Could I have the last question 
and answer read? 

(Record read.) 

Q Mr. Graetz, the term of the 1964 contract 
was through December 31, 1966, is that correct? 

A That is correct. 

Q Was it evident prior to that date that 
SEDREN would be unable to deliver the 80 million 
pounds of copper? 

A It was evident back in 1964. 

Q Were any discussions had with Continental 
Copper concerning an extension, a further extension 
of the 1959 contract or a new contract? 


A Well, there were a great many discussions 


wag 61 Graetz 581 
that took place but what period of time are you re- 
ferring to? 

Q Prior to Decembar 31, 1966. 

A It was recognized that the 1964 contract 
was running out and discussions began in the late 
fall, early winter of 1966. 

Q Who participated in these discussions in 


the late fali or early winter of 1966? 


A Well, there were Messrs. Gordon, Harris, 


Kennedy, Cooper, 3ell, Knight, Fell, myself, Mr. 
Keller. 

There may have been others but these are 
the ones that come to mind. 

Q Who represented Continental Copper in 
these negotiations of the people you just mentioned? 
Is it correct that Gordon, Kennedy and Keller repre- 
sented Continental. Copper? 

A Well, Mr. Gordon was president of 
Continental Copper. Mr. Keller was secretary of 
Continental Copper and Mr. Harris was a director of 
Continental Copper and Mr. Kennedy was an officer cf 
either Continental or a subsidiary at that time. At 
least that is my understanding at that time. 


Q Were all those gentlemen in these discussions, 
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were they all speaking on behalf of Continental 


Copper then? 


A Well, I never could figure out who Mr .Gordon 


was speaking for. I didn't know whether he was speak- 
ing for Halliwell or whether he was speaking for 
Continental, but it was very obviovse that he was 
speaking more for Continental than Hailiwell. 

Q What was being discussed at these meetings? 
Was it not the discussion relating to a continuation 
of the relationship between Continental and SEDREN? 

A No, it was much more involved than that. 
Halliwell was having financial problems for reasons 
that have just been outlined before; namely, that 
the ore reserves had been shrinking, the grade 
of ore had been reduced and there had been no new 
ore bodies developed or found, costs were going up, 
maintenance was poor, among other things, and that 
Halliwell was facing a very, very severe financial 
situation. Its finances were in sad shape. 

And there was a question whether this 

operation could continue. 

Q My specific question, Mr. Graetz, related 
to discussions with Continental Copper concerning 


an extension or modification or a new agreement 


wag 63 Graetz 
between SEDREN and Continental Copper. 

I asked you who engaged in those discussions 
and you gave me this list of names. 


Now is it your testimony that they also 


engaged in a general Giscussion of the finances of 


SEDREN? 

A Yes, the finances, the ore reserve picture, 
the grade of ore, the operations of the mine, the 
advisability of continuing the operation. 

All these were part and parcel of the over~ 
all discussions. 
You couldn't just isolate one and say you 


were going to just have that particular discussion. 


a 
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Q What position did you take in these dis- 
cussions concerning the advisability of continuing 
the operation of the mine? 

A Well, I was very optimisti: and I am still 
very hopeful about the future of developing a sizable 
ore body in Haiti and particularly in the mine area 
and I was of that conviction of that time too. 

Q Did others -- 

A And I was for doing everything to continue 
the operation? 

Q Did oth=7s share your conviction? 

A . I think Mr. Cooper shared that opinion. 

Q Any others? 

B Right offhand I don't know. 

Q What was the position of the other par- 
ticipants in these discussions concerning the advisa- 
bility of continuing? 

A Well, Mr. Gordon had only one thought 
which he expressed at some point in these discus- 
sions, nanely, that he would like to keep the 
operations going and he would like to get his copper 
out of there. And he said here we areprepared to 
finance this on a short-term basis and he said he 


felt that he would be doing the stockholders a 
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favor by continuing the operation on that basis. 
But by the same token he said he was going to be 
getting his copper out of there. He will not only 
get the cooper at an advantayzous price but he will 
be also getting his two cents a pound discount and 
that two cent a pound discount was very important 
to Continental because in some of their financial 
years, I believe the record will show on their records, 
Continental records will show this was a source of 
their profits. 

Q Are you referring to some document to re- 
fresh your recollection as to the discussions? 

MR. LOTTERMAN: The minutes of the 

period up to and including December 1966 in the event 
he referred to them. 

A Some of these events stand very clearly 

/ waind. 
I cannot recite everything that went on 

at a time. But some are very, very clear in my 
mind. 

Q Which events are those? 

A Just the statement I made, for example. 
I can almost give you the position where Mr. Gordon 


was sitting when he made that statement. Don't ask 
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me the date because I don't remember the date but 
I can tell you -~- 

Q It was prior to December 31, 19662 

A No, it was shortly after December 1, 1966.\ 
I can't tell you how shortly thereafter. I mean 
the periods of time, I know -- I should say I know --~- 
I am under the impression it was thereafter. 

Q Do you recall any other statements that 
Mr. Gordon made during these discussions relating 
to the operation of themine? 

A Goddamn right. He said he had a contract 
that. he was going to enforce it and if we tried to 
break it he was goine to give us the caddas=we+ law- 


~ 


suit we ever saw. And he was threatening every mem- 
siete of the board and he was using some pretty foul 
language at times, too. 

Q Was the position of other participants 
in these discussions that Continental Copper did 
not have an enforceable contract? 

A It was. 

Q Did you yourself take that position 
during these discissions? 


A I am not a lawyer so I couldn't comment 


on it but to me it was just physically impossible 
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to see how the copper could be delivered when we 

knew that the ore reserves weren't there. You 

can't get blood out of a stone and that is what 

they were asking for here. They wanted to get copper 
out of rock where there was no ore reserves. 

Q Do you recall any discussion of the 
liquidated damage provision in the contract? 

A Yes. 

Q What was the nature of the discussion? 

A I don't know if you want to call it 
specifically liquidating damages but many of the 
non-Continental members felt they would like to work 
out an agreement with Continental which would avoid 
any litigation and try to put this on a -~ put the 
SEDREN-Halliwell operation on an economic basis 
with something they could live with. Nobody was 
looking for a fight here and when I say nobody T am 
referring to the non-Continental directors. 

Q Mr, Graetz, you mentioned that nome-ot 


the directors took the position or expressed the 


that correct? 


23 
A That is correct. ae 


Q Do you recall whether Halliwell obtained 


view that the 1959 contract was unenforceable, is 


gue 
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No. No such agreement was ever signed. 

Q Is it your recollection that the confirma- 
tion requested by Mr. Keller in his letter of January 
24, 1967 was sent by Mr. Fell or Mr. Cooper or 
someone else aseociated with Halliwell? 


A I have no knowledge whether that was 


Q Could you undertake to check if the files 
of Halliwell indicate some sort of a confirmation 
of those terms were sent to Continental? 
MR. HINDS: Off the record. 


(Discussion off the record.) 


Q Mr. Graetz, I show you now a memorandum 


entitled Modifications to CCS, Halliwell-SEDREN 
Contractual Obligations, dated April 5, 1967. 

I ask you if you can identify that 
memorandum and to refresh your recollection I suggest 
you refer to the minutes of the meeting of the 
board of directors held April 12, 1967. 

A What is your question? 

MR. LOTTERMAN: You are marking this 
separately? 

MR. HINDS: Yes, but there is a question 


pending. 


Graetz 

What is the question? 

(Question read.) 

A Well, this is an unsigned modification 
of an agreement. It is not a memorandum, and I 
have seen this document before. 

MR. HINDS: Let's mark it. 

(Copy of document dated April 5, 1967 
headed Modifications to CCS Halliwel1-SEDREN 
Contractual Obligations above referred to 
marked Defendants' Exhibit 97 for identifi- 
cation.) 

Q Did you see this memorandum on or about 
April 5, 1967? 

A I don't know exactly when I saw it, when 
I first saw it or whether I saw it at that time, 
either. 

Q Did you see it prior to the meeting held 
April 12, 1967 at which it was discussed? 

A Yes. 

Q What were the circumstances under which 


you first saw this document, Defendants' Exhibit 97? 


A I really don't remember. I don't know. 


Q This document states that the price to 


{Sor Ope | 
be paid by CCS to SEDREN will be the average of £6 & J- 


we jb-21 Graetz 
domestic price, 5 & “J export price and U. 5. 
producer's price and be nae 

A E & MI domestic price is the refinery 
price. 

What is the U. S. producer's prico? 
That is the price at the mine. 
In the United States? 

By In the United States, yes. 

Q And LME price for the quotational period, 
what is the LME price? 

A LME refers to London Metal Exchange. 

Q Were you present at meetings where the 
price to be paid by CCS to SEDREN for its concentrates 
was discussed? 

A Yes. 

Q What was the subetance of those discus- 
sions, to the best of your recollection? 

Well -- 


Specifically who proposed this pricing 


Mr. Gordon of Continental Copper & Steel 
Industries. 


What was the substance of thediscussion? 


This price was completely uneconomic for 
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Halliwell, that Halliwell could just not exist with 
this price structure. 

Q Who made those statements? 

A I made them, Mr. Cooper made them, Mr. 
Bell made them and Mr. Knight made them, Mr. Fell 
made them, I believe. 

Q What pricing term did you and the other 
named gentlemen indicate would be more realistic? 

MR. LOTIERMAN: Just a moment. I object 
to that on the ground it embodies an assumption of 
fact that has not been established. The testimony 
has been that he objected to the one proposed by Mr. 
Gordon. 

Q Mr. Graetz, did you or anyone else at 
these discussions propose any different pricing 
terms? 

A We didn't have the opportunity to do 
so. We were told this is what you are going to cet. 
We weren't even asked for a counteroffer. : 

Q Mr. Graetz, let me refer you to this 
letter from Mr. Keller to Mr. Fell which has been 
marked Defendants' Exhibit 95 and I ask you if, ac- 
cording to that document, Continental Copper was offer- 


ing to go back to the terms of the 1959 contract? 
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in which to work out a new agreement, we, meaning 
Halliwell, to work out a new agreement with Conti- 
nental Copper & Steel Industries and this was part 


of the overall picture which I described before on 


the matter of finances, exploration, o4 reserves, 


the whode bundle. 
Q Is it your testimony, Mr. Graetz, 

that at these discussions between Halliwell and 
Continental, Continental merely made a take-it-ox- 
leave-it offer by means of this memorandum dated 
April 5, 1967? . | 

MR. LOTTERMAN: Just a moment, please. 
If you will eliminate the word “merely” which is 
a characterization of yours, I will allow the rest 
of the question to stand but I don't want characteriza- 
tions included in the question by the questioner. 
Because then the thing poses a double, triple and 
quadruple question to the witness which he may in- 
advertently stumble on and deem to accept your 
characterization. 

MR. HINDS: I think that is a sound 
objection and I am willing to go along with it. 
I don't think we have to have such lengthy objections. 


MR. LOTTERMAN: You haven't had any 
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lengthy objections tovay. 

MR. HINDS: We are filling up the 
record unnecessarily with unnecessarily long obje:- 
tions. 

MR. LOTTERMAN: Also your questions. 

MR. HINDS: If you have a valid objec- 
tion I can cure them. 

THE WITNESS: May I have the question 
again, please? 

Q Ag amended. 


“MR. HINDS: Read the question as 


(Question read.) 


A Yes. In fact I had discussions with 


Mr. Harris even prior to this memorandum coming 
:4 


out in this form and which I said was just leaving 


us in a hopeless situation and that one that I 
couldn't go along with at all and that I would find 
it necessary to resign because rather than take this 
and have it shoved it down my throat. Mr. Harris, 
the late Mr. Harris, said, “I will work it out, I 
will work it out, give me time.” And it was very 
much on his representations that I didn't resign 


at that time. The whole deal put forth by Continental 
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was repugnant. 

Q When you say the whole deal, are you 
referring to the entire document or are you referring 
to that particular pricing provision? 

A I am referring particularly to that 
pricing item because there {I was concerned only 
with the best interests of the company and this 
was a critical item. 

Q Why was this such a critical item? 

A A matter of price, a matter of net 
return to Halliwell. 

Q Did you compare the net return to Halli- 
well under that? Did you make estimates of what 
the return would be to Halliwell under that pro- 
visions compared to any other provision such as the 
1959 contract? 

A Well, we made estimates against costs. 
The 1959 contract was all predicated upon certain 
costs that took place when the contract was executed. 
For example, the floor price there of 24 cents was 
predicated upon the cost price of approximately 16 
cents a pound and here the 1967 agreement or this 
memorandum to which we are referring shows that a 


price that Halliwell would be receiving would be 
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completely uneconomic. The company just couldn't 
make money. It could barely stay alive, if that 
much. 

Q Did you make some analysis of the 
return that would accrue to SEDREN under this con- 
tract, this proposed modification? 

A I didn't have to do it. Mr. Knorr did it 
and in a meeting of December 14th Mr. Knorr had 
made estimates. Mr. Knorr was treasurer of Continen- 
tal. He had made estimates of cash flows for SEDREN 
which was predicated on a price of 48 cents a pound. 
These were cash flows that were made subsequent to -- 
projected cash flows subsequent to December 31, 1966 
and Mr. Gordon made -- said that Halliwell would 


not receive the 48 cents a pound and the cash flow 


was meaningless and everybody at that meeting, all 


the directors were fully aware of the fect that our 
cost of operation was about 41, 42 cents a pound. 
Q Mr. Graetz, you stated that your costs 
of operation were 41 or 42 cents a pound. 
Did you or did anyone else connected 
with Halliwell make a study of whether it could be 
expected under this proposed contract that Halliwell 


or SEDREN would receive 41 cents or more a -pound 
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for copper? 

A Yes. 

Q What was the date of that study and who 
did it? 

A Well, Mr. Cooper refers to the study 
in the minutes of, I believe it is, April 12, 
1967. 

MR. LOTTERMAN: Yes, that's right. 


I would like to read from the minutes, 


What page, please? 
The first page, April 12, 1967. 
MR. LOTTERMAN: ‘That is the long meet- 
ing. 
A I quote, “The Chairman reviewed the 
memorandum." The chairman in this case was Mr. 


Cooper. “He stated that the result of the averaging 


of the prices would be that SEDREN would receive 


approximately 41.8 cents per pound of copper making 
at best a possible marginal producer." 
Q pid you finish your answer, Mr. Graetz? 
Yes. 
MR. HINDS: Could you read the answer, 


please, to me. 


Graetz 
(Answer read.) 


Q When Mr. Cooper made that statement, 


do you recall if he made it on the basis of some 


study that he had before him? 

A He didn't have it before him. I don't 
know whether he had it before him but he made this 
based upon operating results and this had been 
pretty common knowledge amongst the directors for 
several months before. 

Q I am referring, Mr. Graetz, to the pro- 
posed return to SEDREN under the proposed modifica- 
tion. 


And that is exactly what I am referring 


You mentioned costs somewhere in there, 


A Well, costs, but the return to Halli- 
well was about 42 cents, maybe 43 cents based upon 
the formula that was being advocated by Mr. Gordon. 

Q Being offered by Mr. Gordon? 

A Or being offered by Mr. Gordon. 

MR. LOTTERMAN: Dictated by Mr. Gordon. 
Dictated or offered? 


Call it what you may. We were handed 
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it at the point of a gun. 

Q Did you or Mr. Cooper or anyone else 
associated with Halliwell contact any other companies 


to obtain competitive bids? 


A Mr. Hinds, the affairs of Halliwell 


were being run by Continental Copper & Steel Indus- 
tries. Mr. Kennedy was allegedly the expert in 
this particular field. He offered nothing, he made 
no such offer. Neither Mr. Kennedy nor Mr. Gordon 
nor anybody in Continental came up with an alterna-~ 
tive offer. 

Q And you didn't come up with an alterna- 
tive offer? 
. A I was not in the position to come up 
with anybody. I didn't even have a chance to come 
up with anything. 

MR. LOTTERMAN: Mr. Hinds, the witness 
already testified in response to your prior ques- 
tion 4t was a take-it-or-leave-it deai with a gun 
at their heads. What more do you want? How much 
opportunity does a man who is standing at the 
head of a scaffold have to argue whether he is going 
to be hung or not? 


MR. KINDS: That is a very colérful 
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in your questions. If you want to adopt our legal 
theory, adopt it. But if you are asking questions, 
just ask factual questions. 

BY MR. HINDS: 

Q Mr. Graetz, none of the non-continental 
directors, diructors not affiliated with Continental 
in any way, to your knowledge, obtained any com- 
petitive bids, is that correct? 

MR. LOTTERMAN: They just were forced 
to resign, that's all. 

Q Do you understand the question? 

A I understand your question. They weren't 
in the position to even make that kind of a comment 
because -- 

Q Apart from their position they did not 
obtain any competitive bids, is that correct? 

A They did not. 

Q Pray. 

: You mentioned or perhaps Mr. Lotterman 
mentioned that Messrs. Fell, Knight and Bell re- 
signed at this April 12, 1967 meeting. 

A At the request of Mr. Gordon. 

Q Their resignations then were involun- 


tary, in your belief? 
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2 | A Yes. 
3 Q Mr. Graetz, I would like to refer you to 


o « the minutes of that meeting and ask you whether 
5 Messrs. Knight and Bell indicated or stated any 
8 objections to paragraphs 4 and 9 of the proposed 
7 modification? 
§ A Well, the minutes show that in para- 
graphs 4 and 9, that Continental would be willing 


to delete those paragraphs which related to 


certain requirements regarding @Gonsolidated Mogul. 
12 Q My question is do you recall if Mogul 
had objections tc paragraph 4. 


Yes. 


A 


Do you recall what the nature of those 


1S Q 


objections were? 


A Specifically, no. 


You do not recall whether Messrs. Bell 


Q 


and Knight indicated that in their opinion the pro- 

posed modification would not provide such in- 

come to allow the debentures to be retired? 
A Messrs. Bell and Knight at this point 

were primarily concerned with what was in the 


best interest of the company without regard for the 


interest of debenture holders, mortgage holders or 


él. 


ws jb-36 Graetz 
the contractual relationships that were with Conti-~ 
nental. Their only concern was what would be in 
the best interests of the company.. 

Q Be that as it may, Mr. Graetz, paragraph 
4 relates to Mogul and a change in the extension 


of the matur*¢y of debentures held by Mogul. 


: Do you recall whether Messrs. Bell and 


Knight had any objections to that proposed modifica- 
tion? 

A Yes, they had objections and as you see 
from the minutes Continental was prepared to delete 
those paragraphs, 4 and 9, from the agreement. 

Q But you do not recall what the nature 
of their objections were? 

A I don't specifically. I wouldn't want 
to venture an opinion as to what it is at this time 
because the concentration as far as all the directors 
were concerned, myself included, and particularly 
those who were non-Continental directors, was what 
was in the best interest of the company so the 
company could survive and become a profitable and 
viable company later on. And if the company could 
not survive and be profitable and be viable, every~ 


thing else was academic. 
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Q Was it your opinion at this meeting 
that if this proposed modification was accepted 
that the company could not survive? 

A I knew it was impossible for thecompany 
to survive. Even at this very meeting in a 


private discussion with Mr. Harris I said, "If 


this damn thing goes through I ap going to have 


to resign." 

He said, "I will work it out with 
Gordon, don't run away now.” 

Those were not his exact words but in 
effect that is what he said. 

Q Do you recall whether or not you voted 
in favor of this contract? 

A Yes, with a reservation. 

Q Do the minutes indicate that you had 
a reservation? 

A Yes. 

MR. LOTTERMAN: It certainly does. 

A In fact if I may quote from it, “In 
voting for the resolution Mr. Graetz stated that 
while this was not the best contract for the company 
it was a stopgap until a new one could be negoti- 


ated," 
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Q When you referred to the contract as a 


stopgap -- well, do you recall making the statement 


contained in the minutes? 


A Yes, and very emphatically so. Mr. 
bie & 
Gordon esked me that it was not necessary to put 


that in the minutes. And Mr. Baussan who was very 
close by to me and said, "You leave it in the 
minutes.” 

Q Is it your recollection, then, that 
you thought it was advisable for the company to 
agree on this contract at least on a temporary 
haha eunieks a new one could be negotiated? 

A I did this on the statement of the late 
Mr. Harris that we could work out a new contract. 
This to me was a completely untenable deal. 

Q Mr. Graetz, I noted that at this April 
28th meeting you were appointed treasurer and that 
at the next meeting, June 22, 1967, you were ap- 
pointed first vice president. 

Was there any change in your duties 
following these appointments? 

A I was elected treasurer ans there was 
wo change in my duties. In fact, as being elected 


treasurer I was told I did not have the right to sign 
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an 


MR. HINDS: Would you mark this as the next \ 


exhibit? 

(Copy of letter dated June 23, 1967 to Mr. 
Murray Cooper from Fraser M. Fell marked Defendant's 
Fxhibit 102A for identification. } 

(Copy of letter dated June 20, 1967 to the 
firm of Fasken, Calvin, MacKenzie, Willison & 
Swackhamer from D. G. C. Menzel marked Defendant's 
Exhibit 1028 for identification.) 

(Copy of letter to J. R. Kimber from ).G.C. 
Menzel marked Defendant's Exhibit 102C for identi- 
fic >tion.) 

(Copy of letter dated April 17, 1967 to 
the Toronto Stock Exchange from R.N.Bell marked 


Defendant's Exhibit 1092p for identification.) 


AD OL PH ae having previously 
been sworn, resumed: 
EXAMINATION {continued) 
BY MR. HINDS: 
Q Mr. Graetz, I show you a letter from Fell to 
Mr. Cooper dated June 23, 1967 which has been marked 
Defendant's Fxhibit 102A and attachments thereto 


which have been marked Defendant's Exhibits 192B,C 
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and D, and ask you if you can identify the cover let- 
ter and the attachments thereto. 

(Pause.) 


MR. HINDS: Will you read the pending ques- 


(Question read.) 

A The cover letter shows that a copy of this 
letter to which you refer here in Exhibit 102 was 
sent to me. 

Q Did you.receive it? 

A I don't know. I don't remember. 

Q Do you recall seeing those letters before, 
either thecover letter or the attachments? 

A I remember the details of one of the let- 
ters are familiar to me but I don't remember the spe- 
cific letters as such. 

Q You don't recall receiving letters substan- 
tially in the form of those letters? 

A Well, I remember the details being on one 
of the letters specifically, particuisrly this let- 
ter which relates to the frustration which was ad- 


dressed to the Toronto Stock Exchange. That stayed 


in my mind because I remember having received a let- 


ter of that type but I don't remember if that was the 
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| specttte letter or not. Apparently it was. \ 

Q In your prior testimony you éalbimnii to 
discussions among various people leading up to the 
March 15th, 1968 agreement. 

You did not include, I believe, Mr. Fell. 

Did Mr. Fell take part in these discussions, 
to your knowledge? 

A I have no recollection of his participation 
in these discussions, at least not when I was pres~- 
ent. 

MR. LOTTERMAN: Let me make sure that I 
understand. You can't mean up to 1968 because Fell 
resigned in April 1967, did he not? 

THE WITNESS: That's right. 

MR. LOTTERMAN: So perhaps that area which 
is not excluded from your question might be con- 
fusing. 

MR. HINDS: I am not confused. 


MR. LOTTERMAN: Will you read the question 


MR. HINDS: This is a letter dated June 


23rd from Mr. Fell to Mr. Cooper so Mr. Fell seems 


to have -- 


A That is 1967, is that it? 
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correspondence on that because this is all in the 
matter of a series of meetings or many meetings which 
were held on the one hand with Mr. Goodman and the 
Mogul people and, on the other hand, with Mr. Goodman 
and Mr. Gordon on the Continental side. 

Q And you know of no correspondence between 
those parties? 

A I have no knowledge of any. There may be 
an occasional letter which probably was at the very 
end where it was just for clarification of a point. 
But I know of nothing. I have no recollection of 
anything. 

Q Did Mr. Wainberg participate in these dis- 
cussions? 


A He may have been present at sone but they 


were very, very few indeed if he did attend at all. 


I am not sure that he even attended any, at least 


when I was present. 


— at Sicpiasasl 


\ 


Q at was the overall objective of these 
dis:ussions? 

A The objective was to try to make Halliwell 
a viable and profitable company again. The company 
had been very badly dragged in the mud, ore reserves 


were down, grade of ore was marginal, the finances 
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were in sad shape, the equipment was in very bad 
shape, the company was heavily debt-laden and the 
whole objective here was to make it again a proftt- 
able and viable company. 

Q Was that objective achieved by the agreemsnt 
that was eventually executed on March 15th, 1968? 

A No. Not as a result of that agreement. 

Q Did that agreement make the achievement of 
such objectives possible? 

A It nelped lay the groundwork. I must em- 
phasize it only helped but it didn't achieve the end 
results. 

Q Was the company in fact placed on a profit- 
able basis following the execution of that agreement? 

A No. The problem has been overwhelming. The 
equipment, after Continental moved out of the situa- 
tion, was in pretty sad shape. The power situation-- 
we have gone over that a number of times -~- was ina 
horrendous condition. The expenses of maintaining 
the present power facilities and the failure to put 
in the proper power facilities by Continental when 


they were in control of the situation was a tremendous 


burden which had to be overcome. This has only been 


. 


overcome very recently. 


7 


il 


12 


19 
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I never said that Continental would wash 
their hands off this picture. I said Mr. Gordon said 


it, but I didn't. mee 


Q Did Continental participate in the seenie 


management, accounting, finances, policies or affairs 
of plaintiff, Falliwcll or cf SEDREN after July 25, 
1967? 

A They did the bookkeeping for Halliwell after 
July 25, 1967. 

Q Other than the bookkeeping did they par- 
ticipate in the operations, management, accounting, 
policies and affairs of plaintiff? 

A Mr. Gordon had washed his hands off this. 

MR. LOTTERMAN: Yes or no? 

No. 

No what? 

No, they did not participate in those af- 
fairs after that date. 

Q Was Continental requested to continue to 
keep the books after that date? 

A Yes, as a matter of convenience. 

Who made that request? 


Either Mr. Cooper or myself or maybe both 
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A I don't know. This was all handled by our 

lawyers. 

MR.HINDS: Counsel will undertake to check 
if this is a copy of the statement as filed. 

MR. LOTTERMAN: Yes, certainly. 

MR. HINDS: Will you mark it, please? 

G (Copy of statement of material facts of ag 
Consolidated Halliwell, Limited marked Defend- 
ant's Exhibit 104 for identification.) 

Q Mr. Graetz, in your last answer you stated 
that documents such as this filing statement were 
prepared by lawyers. 

Could you identify which lawyers prepared 
that statement? 


A Mr. Wainbefc was our counsel at that time 


and presumably he was the one who filed this state~- 


ment. 
MR. HINDS: Off the record. 
(Discussion off the record.) 
MR. LOTTERMAN: Would you mark this as the 
next exhibit, please? 
(Copy of letter dated October 17, 1968 to 
Mr. Walter H. Knorr from J. M. Wainberg marked 


Defendant's Bxhibit 105 for identification.) 
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They were the management after June, 1961. 

Prior to taking over the managerial func~ 
tions in June, 1961 and having a control of the board 
of directors of Halliwell, Mr. Gordon, when he was 


a member of the board of Halliwell very vociferously 


and very effectively renegotiated the contract with 


Phibro. 

When he saw that it was impossible for 
Halliwell to meet its obligations of the 80 million 
pounds to Continental, he did not assume the same 
stance as he did before Continental had control of the 
company. 

Q Mr. Graetz, did Phibro have any obligation 
that you were informed of to agree to a modification 
of their agreement? 

A I don't know what you mean by obligation. 

MR. LOTTERMAN: You are arguing legal ques- 
tions with the witness. 

Do you want to argue with me? I will be 
very happy to do it but don’t argue legal questions 
that are going to be researched on both sides of the 
cage with a witness. 

Q Mr. Graetz, is it correct that the 1959 


contract was entered into after arms length 
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negotiations between the parties to that agreement, 


the April 1, 1959 contract between Continental, 


Halliwell and SEDREN? 
: A Yes. 


Q Mr. Graetz, referring again to table 2 to 
Exhibit 18, what is the basis for your statement that 
sound mining practices would have led to annual pro- 
duction in the equal amounts given? 

A This mine has been high graded and ail the 
better grade ores have been taken out in the earlier 
years. In the subsequent years only lower grade ores 
were taken out and not in the same quantities as in 
the earlier years. 

If there had been this production for the 
total of the years from 1962 through 1969, had been 
totalled, this would have been the average annual 
production in pounds of copper in each of these years. 

Q Be that as it may, what is the basis for 
the allegation that sound mining practices require 


or would dictate such a level of production, an 


equal amount every year? I mean, were you so informed 


by anyone? 
A Well, the production there would have come 


out of the mine with good mining practices, and as I 


EXCERPTS FROM THE DEPOSITION OF THE 
PLAINTIFF INTERNATIONAL HALLIWELL 
MINES, LIMITED BY AND THROUGH 
MURRAY COOPER, ITS PRESIDENT 
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Cooper from Fasken, Calvin, et cetera marked 
nefendants' Exhibit 107 for identification.) 

MR. HINDS: The next is a letter from 
Fraser M. Fell to Herman Keller dated February 22nd, 
1967. 

Letter from Fraser M. Felli to Herman Keller 

dated February 22, 1967 marked Defendants’ Ex- 


hibit 108 for identification.) 


eee 
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MUPFPRAY CVOCO ir: Shy having been 
first duly sworn, was examined and testified 
as follows: 

EXAMINATTON BY 

MR. FYADS: 


Q Mr. Cooner, could you give your name and 


| aaaress for the record? 


A Murray Cooper, 2500 Bathurst Street, 
Toronto, 19, Ontario. 

Q What is your present occupation? 

A President and director of Ja#ternational 
Halliwell Mining Company. 

Q What was your occupation prior to becoming 
associated with Halliwell? 


MR. LOTTERMAN: How far back do you want to 


Cooper 9 
A No, basically the process is the same. You 
do the same shaft sinking, you install the same 
shaft equipment, your cages, your hoist room and 
everything is basically the same mining operation 


that you would find arywhere else. 


we 


~~, 


Q My notes indicate that you were elected to | 


the Halliwell hoard on September 27th, 1960. Is 
that -- 
A 1961. 
Q 1961? 
Yes. 
MR. O'CALLAGHAN: 1960. 
THE WITNESS: 1960 is right. That is cor- 
rect, I'm sorry. 
Q My notes, which are based on Plaintiff's 
answer to the interroqatories also indicate that 
you were elected to the board of directors of SEDREN 
on October 5, 1962. 
Does that appear correct to you? 
I don't know. That is quite possible. 
MR. LOTTERMAN: No you have the minutes 
with you? 
MR. HINDS: I don't. I just have this chart 


here which gives Halliwell and SEDREN. SEDREN 
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directors, Murray Cooper, October 5, 1962. 


A That would be right, I think. That would be 


correct. \ 


Q When did you first hear of Halliwell or Wine 
SFDREN prior to the date of going on the Halliwell 
board which was, again, on September 27th, 1960? 

A Well, in 1960 or prior thereto I was fa- 
miliar with the name of the company because it was 
listed on the Toronto Stock Exchange as Consolidated 
Halliwell Mines, Ltd. at that time. I was not too 
familiar with what the operations of the company were 
in those early years other than I knew from what I 
had read that they were engaged in drilling the 
copper prospect in Haiti. 

Q Did you know any of the principals of 
Consolidated Halliwell Mines at this time? 

A I knew that Mr. Harris was connected or did 
become connected with the company in, oh, 1959 or 
thereabouts. The exact date I couldn't recall. 

Q And I take it that you were friendly and 
knew Mr. Harris at that time? 

A He was my brother-in-law. 

Q Is that how Consolidated Halliwell Mines 


was first brought to your attention, Mr.Harris 
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going on the board or becoming connected with it 
in 1959? 

A In a more intimate manner, yes, this was the 
source that brought it closer to my attention. 

Q When were you first contacted concerning go- 
ing on the board of Halliwell? 

A It was a short time prior to September 1960. 

Q Who contacted you, if you recall? 

A Walter Williston, QC, a lawyer. 

‘@) What was Mr. Williston's relationship to 
the company at this time? 


A The only thing I knew was that he was act- 


ing as special counsel with regard to some of the 


matters that had to do with the company. 

Q What were the circumstances under which you 
went on the beard of directors? What was told to you 
by him? 

A I was approached by Mr. Williston. We had 
been -- we were known to each other for quite some 
years because prior thereto he had acted on some 
matters to do with the Silver Miller Mine Company 
and this is where I made my first contact with Mr. 
Williston through the Silver Miller Mine. 


That would go back to the early 1950s. 
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I don't think you got my question. 

What were you told concerning the operations 
of Halliwell and what were the circumstances under 
which -- 

A By Mr .Williston? 

Q By Mr.Williston. 

A Well, Mr. Williston is no miner either. 
He 4s a lawyer and he approached me and said that 
there was -- I believe this is exactly what happened-- 
that there was an opening or there was 4 directorship 
available on the Halliwell board, would I consent to 
the election to be elected or appointed as a direc- 
tor and I told him that I would be quite willing to 
do so. 


Q Were you told anything, though, about the 


actual operations of the company, the company need 


for financing that it might have or that it was ob- 
taining any of the facts on the board of directors? 
Were you given any specific information on how the 
company was being run and what was going on? 

A Well, no, not specifically. I had heard in 
a general way through reports that were being made 
public that there were New York interests involved in 


the company. 
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statement on his own examination of the records and 
what he discovered as he told you back in 1964 and 
1963. 

MP. WINDS: I don't believe the witness 
said that is the sole basis for his conclusion. 

(@) But is that correct, Mr. Cooper, that the 
sole basis of the conclusions! you arrived at -~ 

MR. LOTTERMAN : At that time. That is 
what you were referring to, 1963 and 1964. 

Q Whenever you came to this conclusion in 1963 
or 1964, that conclusion was based solely upon your 
own analysis of what had been done before? 

MR. LOTTERMAN: You are jumping all over 
the place, Mr. Hinds. A conclusion which he ar- 
rived at in 1963 and 1964 did not depend on anything 
he learned from persons presently employed unless 
you relate it back to that period of time. 


MR.HINDS: Ccenld you repeat the last ques- 


(Question read.) 
MR. LOTTERMAN: That relates to 1963 and 


1964. You can answer it. 


A Yes, based on my information that I had in 


1963, 1964, which was, as I think I said before, the 
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data that had been prepared by the engineering staff 
and by the production reports that were available 

to me and naturally which would arise during discus~ 
sions at the mine about what the day-to-day operation 
consisted of, that I had come to this conclusion that 
these areas of better grade ore were being given in 
preference to areas which had been indicated by 
drilling or by preparation underground that was of 


\ 
lower grade than what they were actually pulling out. \ 


Q After coming to that conclusion did you there- 
after consult with any one knowledgeable in the 


area, the general area of mining, more knowledgeable 


than yourself, to determine if there was agreement 


on this? 

A Mr. Hinds, I think you understand the situ- 
ation as well as anybody, that the whole direction 
of this mining operation was in the hands of Continental 
Copper and Steel. 

As president of the company I was more or 

less restricted to various general duties which called 
upon me to go to Haiti on many occasions to straighten 
out relations, relationships with the Haitian cinta 


the government officials and problems that arose 


down there in addition to which there was the work 
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Q When some of these things came to light you 
took remedial action, is that it? 

A I did, as a result of which we bought proper 
vehicles in my estimation and everybody else's esti- 
mation. 

—_— 

Q Did you ever voice any objections to Messrs. 
arris and Gordon concerning the amount of grade ore 
that was being mined in any given period? 

A It was discussed. 

Do you recall the nature of the discussion? 


A The nature of the discussion was that I 


reported what my opinions were the way the operation 


me being carried out. 


Q Was any response made to you? 


A The only response was that Continental is 
in charge of this operation and the direction and 
operation of the mine is going to come from Continental. 
Q What exactly were your duties as president, 
Mr. Cooper? 
A Well, just to review what I said before. 
I had a great any problems to settle down in Haiti 
with government officials having to do with various 
taxes, labor problems, the purchasing of supplies, 


equipment in Canada were firet routed through 


N 
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do business of this kind you go to the company who 
is paying your salary and say, “Here, I have yot an-~ 
other concession, are you interested, and give him 
first refusal. 

This is the way it was spelled out and he 
felt perhaps that he had not done the right thing 
and he didn't want to confront anybody. He shied 
away from it apparently and just sent in his resig- 
nation which was accepted at a board of directors' 
meeting shortly thereafter, and which I would say 
at the same meeting I was elected to replace hin. 


Q Mr. Cooper, do you recall that the April l, 


1959 contract between SEDREN and Continental, which 


Halliwell signed as a guarantor, called for the de- 
livery of 80 million pounds of copper by June 30th, 
1964? 

A It wasalready in being when I became presi- 
dent. 

Q You recall that those were the terms of the 
contract? 

A Yes. 

Q Do you aiso recall that 80 million pounds of 
copper had not in fact been delivered by June 30th, 


1964? 
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A I might say it still has not been produced 


Q Did you participate in any of the discussions 


with Philipp Brothers concerning an extension of 
Philipp Brothers purchase agreement with SEDREN? 

A I attended one meeting, as I recall, at the 
offices of Philipp Brothers, in New York. 

Q Mr. Cooper, I would like to show you a letter 
which has previously been marked Defendant's Exhibit 
48 for identification and ask you if you recall re- 
ceiving that letter or a copy of it? 

A I did not directly receive this letter. 
This cc at the bottom, carbon copy Consolidated 
Halliwell Ltd., Toronto, would indicate that it was 
sent to what then was the Toronto office in 1964 of 
the Halliwell Company and that was at 25 Adelaide 
Street West. This was not sent to me, as I say, 
as a direct piece of correspondence. 

Q But you would -- 

A And I can add that it didn't come to my 
attention until some time later. 

Q The offices: which you identified as being 
the offices of Halliwell in Toronto, did you visit 
thoseoffices or have an office there? 


A No, I had a separate office. In 1964 I was 
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located at 357 Bay Street. 

Q Would you nevertheless review the correspond- 
ence and mail relating to the Halliwell Company during 
this period even though your office was not the same 
as its offices? 

A Well, at this particular time these negotia- 
tions about the contracts with Philipp Brothers were 
basically carried on in New York as this letter,as 
addressed, will indicate. 

It was sent to Consolidated Halliwell,Ltd. 
in care of National Outlook Corporation, 100 East 42nd 
Street. 

Q Let me just draw your attention to the 
next xhibit, Exhibit 49, which is dealing with the 
same subject negotiations with Philipp Brothers and 


it says at the bottom "cc Mr .Cooper. “ 


Do you recall receiving that letter? 


A Yes, I got that letter but again it was only 
for informative purposes. I was not involved directly 
with the negotiations on the concentrat contracts. 

0 Mr. Cooper, I would like to refer you to a 
memorandum purporting to be from you to the files 
dated May 6th, 1964, which has been ~~ 


A Yes, it pertains to the meeting we had. 
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a meeting? 

A Yes. . 

Q But you just don't recall at this time? 

A Yes, that's right. 

‘@) Mr. Cooper, I will refer you to Defendant's 
Exhibit 77 which is a letter from Mr. Graetz to Mr. 
Baussan, which states, among other things: "I have 
had numerous meetings with them." 

A That is Philipp Brothers? 

Q Right. “And included in these meetings 
were Messrs. Bell, Danks, Cooper, Gordon and Kennedy, 
although not all at the same time." 

A Right. 

Q Does that indicate that there might have 
been several meetings which you attended or do you 
think it was -- 

A No, I didn't attend several meetings. 

Q You think it was probably just the one or 
tyo meetings which you have seen 60 far? 

A That's right. 


Q Did you also participate to some degree in 


the negotiations leading up to the new contracts 


which were executed by Halliwell, SEDREN and Continental 


in 1964? 
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MR LOTTERMAN: I object to that upon the 
ground that whatever occurred there could hardly be 
called a negotiation. 

If you will rephrase it and you deal with 
the fact and not characterize it as a negotiation, 1! 
will have no objection. 

MR. HINDS: I will substitute negotiations 
for discussione. 

Would that be satisfactory? 

MR. LOTTERMAN: I don't know whether you 


can call that even discussion, whether or not Morty 


_Gordon physically participated in the discussion. 


A These things didn't last very long as far as 
discussions were concerned. I as well as perhaps some 
of the other directors soon Ciscovered that whatever 
was being proposed in the way of renegotiation of 
contracts or discussion of contracts in whéch Mr. 
Gordon was the principal person involved were pretty 
well cut and dried and it was a take-it or leave-it 
attitude that he presented to you. 

Under circumstances such as we were oper~ 
ating for a considerable period of time there was very 
little choice left to anybody in an official capacity 


to deny what was being forced down your throat. 
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2 Q Mr. Cooper, if I understand your testimony, 


3 Mr. Gordon presented a take-it or leave-it offer? 


A fait accompli. This was it, gentlemen. 


te 4 A 
“dG 5 Q So the choice then-~- 
6 A You pretty well have no cther choice but to 
7 sccapt what ccs has to offer. You know the conse~- ° 


g quences of your not doing this or not doing that and 


you had tomake 4 quick business decision as to whether 


you were going to go along with it and this is the 


way these matters were usually handled. 


see 


Q So there was a decision to make whether to 


take it or to leave it? 
A You had to make a4 decision. 


MR. LOTTERMAN: Whether to be hung or be 


drowned. 


7 Q The other option being to accept the offer 
18 made by Philipp Brothers, is that correct? 

19 A Well, there is a question here of «-~ i 

mm) don't know how you are presenting this question. Ycu 
qa «are asking me about the 1964 CCS proposal. Is that 


what you are asking me about? 


Q Yes. 


A And then you are reverting back to Philipp 


Brothers? 
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Net export refinery price -- 
Do you recall what the relationship of those 
two prices were during the term of the 1964 contract? 
MR. LOTTERMAN: How can there be a relation- 
ship between two different prices and -- 

Q Do you recall that the net export price was 
considerably higher than the domestic refinery price 
during *“e term of the 1964 contract? 

i, That was possibly true, that it was. 

Q Mr. Cooper, what is the factual basis,then, 
for the allegation in the complaint that the individual 


defendants, Gordon and Harris and the others, coerced 


Halliwell to enter into the 1964 agreements in dis- 


regard of Halliwell's best business interest? 
Do you agree with that statement? 
MR. LOTTERMAN: What do you mean? 

A Were we coerced into doing this? 

Q Well, in the sense that you had a sword 
hanging over your head which was represented by CCS' 
financial advances made to SEDREN ~- when it was re- 
quired on the basis of collateral of concentrates in 
Haiti; you were more or less coerced into doing whst 
they deman..d to do because under ordinary circum- 


stances you wouldn't get advances on that type of 
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collateral in Haiti. 

Now, they made these advances, always in my 
oe in their own best interests, where money was 
due them. They advanced money in order to later re- 


capture the funds that were due to CCS and in this 


way they had complete control over the whole situation 


Q Are you saying that SIDREN didn't need these 
advances? 

A Yes, there was need for then. 

Q So whether or not they were of benefit to 
Continental, they were of benefit to SEDREN? 

A Yes, they did help the company over the 
rough spots. Otherwise, they would not have needed 
it and taken it. 

Q And that is the nature of coercion that 
Continental brought to bear here? 

A In my mind, yes. 

Q What did £b coerce Halliwell to do which 
Halliwell might not otherwise have done? 

MR. LOTTERMAN: You have just asked him this 
question. How many times do you have to ask him, Mr. 
Hinds? ‘ 

A Can you rephrase it? 


Q In the absence of this coercion and in the 
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(Discussion off the record.) 


( Do you recall that there was some discus- { 


sion of a new agreement going after December 31, 1966? 

A There had to be a discussion, yes. 

MR. LOTTERMAN: And there was in fact on De~- 
cember 14th? 
THE WITNESS: That's right. 

Q And you participated in these discussions? 

A That's right. 

Q Did you or any Halliwell director raise any 
question as to the legal enforceability of the 1959 
contract? 

A This I would say came up in the discus- 
sions, yes. In other words, Mr. Gordon here was 
declaring his position as the contract being an en- 
forceable contract ~-- 

MP LOTTERMAN: Was a valid and enforceable 
contrect? 
THE WITNESS: Yes. \ 

A And the question was raised, was it an en- 
forceable contract? | 

Q Did you ever obtain any legal opinion on 
this issue as to whether the 1959 contract was enforce- 


able? 


A Yes. 

Q Specificaily did you request the Fasken, 
Calvin firm? 

A I asked Fraser Fell. 

Q What did you ask him to do? 

A To review the contract, give me his opinion 
whether it was an enforceable contract. 

Q And is the opinion letter dated ‘December 
16th, 1966 which has previously been marked Befend- 
ant's Exhipit 93 for identification, the @pinion which 
he agave you? 

A That is the opinion. 

MR. LOPTERMAN: That is one of them. 

A Yes, thet is the letter that was addressec 
to me at my request. 

Q Who supplied Mr. Fell with the facts set 
forth in that opinion letter? 

A He was a @trectc~ vf the company and he knew 
731 che facts. 

Q bid Mr. Fell ever express an opinion as to 
the leqal waforceability of the contract different 
from grat contained in that letter? 


Kh Well, yes. On January 9th, 1967 he wrote a 


letter to me as a result of a meeting attended by 
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Graetz, Bell and Knight. 

This would revresent four directors of the 
company including himself-- excluding which would be 
five directors of the company in attendance at the 
meeting in which we discussed the 1959 contract, the 
results that would flow therefrom and so forth and so 
on. 


MR. LOTTERMAN: I should like also to 


Mr. Cooper has just referred also refers «© 
discussions apparently that had been had by Mr. Feli 
with counsel acting for the deventure holders. 

Q Who would that be, do you recall? 

A Mr. David Menzel, I believe. 

(@) The answer to my question ‘ X take it, 


that Mr. Fell expressed a different opinion in your 


view in this letter of January 9th than the opinion 


he expressed in his other letter? 7 

A He did turn around on the whole thing. 

Q My. Cooper, I would like to now refer you to 
this letter which has been previously marked Defeni- 
ant's Exhibit 107 and ask you if that is a letter 
that you received from Mr. Pell. 


A That is a letter dated February 16, 1967? 


Q Correct. 
A It is a letter I received all right, if 
that 4s the answer that you are looking for. 
Q Is the letter of Mr. Keller dated January 
24th, 1967 referred to in that letter? 
A The letter addressed to Keller by Fell? 
Q Yes, the same as Defendant's Exhibit 95. 
A Now may I have your question? 
Thia was addressed on the 22nd and this is 
on the 24th. 
MR. LOTTFERMAN: One is addressed by Fell to 
Keller and the other by Keller tq ‘Tell. 


THE. WITNESS: Right. 


MR. LOTTERMAN: It is not the same at‘‘all. 


oR. O'CRLLAGUAN: ' I believe you are refer~ 
ring to the letter 107, not 108. 

MR. LOTTERMALi: It still isn't the same. 

MR. O'CALLAGHAN: He is asking if the letter 
referred to by Mr. Fell in that letter is Defendant's 
Exhibit 95. 

MR, LOTTERMA’!: I am all mixed up. 

A He is reciting here Keller's letter of Jan~ 
ary 24th. 


9 Which is Defendant's Exhibit 95. 
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That's right. This is his apparent reply 


we. LOTTERMAN: Yes, that's all right. 


I didn't understand you. 


A Chronologically that looked to be the se- 
quence of events. 
Q Thie correspondence which we have just 
looked at, Defendant's Exhibit 95 and then Defendant's 
Fxhibit 107 and 108 refers to draft agreements between 
Halliwell, SEDREN and CCS extending the 1964 agree~ 
ments for six months. 
Were such agreements ever executed? 
I believe they ‘ere. 
MR. HINDS: Could I -- 


MR. O'CALLAGHAN: I do not believe they 


off the record. 
(Discussion off the record.) 

9) Mr. Cooper, could I ask you to back up to 
December 31, 1966 and state what transpired thereafter 
concerning an extension of the 1964 agreements? 

K Prior to Decembér 31, 1966? 

Q No, commencing on December 31, 1966. 


I take it that prior to December 31, 1966-- 
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A Well, there were these discussions about 
this offer of renewal as a result of what passed be- 
tween Keller and Pell and the understanding we had from 
that there was to be an extension of six months under 
which we would receive, as I recall it, the same 
pricing formula that we had up to the end of 1966. 

9 You are referring to Mr.Keller's letter of 
January 24th? 

A That's right. 

Oo 1967, sir? 

A Yes, I would say so. 

9 Mr. Keller's letter refers to the execution 
of the "necessary documents.” 

These letters which have previously been 
marked Exhibits 107 and 108 appear to be comprising 
negotiations of at least one of the terns ef such 
an aqreement. 

My question is, was suc. an agreement ever 
executed between the parties? 

MR. LOTTERMAN: When you say executed, you 


mean reduced to writing and signed? 


MR. HINDS: Reduced to writing and signed. 


MR. LOTTERMA!N: The answer is -- 


No, I don't think it was. 
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9 Is it your understanding that some agree- 
ment in writing, although unsigned, reprasented the 
agreement between the parties? 

MR. LOTTERMAN: Wait a minute. You have got 
the two letters. You have Keller's letter of January 
24th and Fraser Pell's response of Febnaary 22nd and 
that sets forth the whole story 4s well as Fell's 
letter of February 16th, which refers to Keller's 
letter of January 24th, and you have the whole story 
set forth in those letters. 

Q Is this all the correspondence there is, 
to your knowledge, Mr. Cooper? 

A fo my knowledge that is aj} the correspond- 
ence there is. 

Q Tc your knowledge, then, there is no letter 
from Mr. Keller to Mr. Fell or to anyore else ac- 
cepting this propesal made by Mr. Fell in this letter 
dated February 22nd? 

MR. LOTTERMAN: No proposal by Mr. Fell. 

Pell didn't make a proposal. 

- MR. LOTTERMAN: He was merely stating that 
Keller had misstated the understanding and pointed out 


those respects in which t.e had made the understanding 


in his writing. 
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your letter of what, March what, 3lst? 
THE WITNESS: To Gordon, March 31, 1967. 
MR. LOTTERMAN: Marked Defendant's Exhibit 
96 for identj fication. 
THE WITNESS: That's right. 
QO Which was after the new agreements dated 
as of January 1, 1967 had been executed, is that 
correct? 
MR. LOTTERMAN: What? 
A, You didn't say that. You said they were 
executed in April. 
MR. LOTTERMAN: And this letter was written 
on Mareh 3lst. 
MR. HINDS: I'm sorry. 
: Q nid you participate in the discussions that 
took place after the date of that letter in March and 
the signing by you of these agreements in April? 
A Mr. Hinds, when you use the word discussion 
I cannot so categorize it. 
We were in the position where a qun w48 righ 
at our head to the effect that this was a deal you 


are going to get and if you don't accept the deal 


you know the consequences ag far as Halliwell and 


‘'SEDREN was concerned. 
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Q What consequences were these? 

A The company would have to qo into insolvency. 
There was no other place. There was no source of 
funds for the company to contin 4th, 

Q Is the offer to which you are referring -- 

A The average of the four prices came in at 
that time. 

Q You are referring then to the offer set 
forth in the memorandum? 

A With the modification, yes. 

MR. O'CALLAGHAN: Defendant's Exhibit 97. 

THE WITNESS: Yes. 

MR. LOTTERMAN: Yes, which is annexed to the 
minutes of the meeting of April 12th, 1967. 


A There wapno discussion. Gordon simply 


said, “Here, qentlemen, this is it, take it or leave 


it.” 

Q After Mr. Gordon made that offer or state- 
ment, was there any discussion concerning the ac~ 
ceptance of it by the members of the board? 

MR. LOTTERMAN: Mr.ijinds, look, you know 
the minutes of April 12th. They set it forth in full. 
Are we playing games? It sets forth the whole damn 


thing. If you want to know whether anything else 
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transpired except what is set forth in the minutes, 
okay. But you know that these minutes set it forth 
in great detail. 


MR. HINDS: I disagree about the great de- 


MR. LOTTERMAN: If you disagree about the 
great deal, ask him if there is any other detail 
that he knows about that is not reflected in the 
minutes. 

Q Can you answer the question in that fashion, 
Mr. Cooper? 

A That is the only fashion I can answer the 
question in, that we were presented with a modifica- 
tion and said, as declared by Gordon, “This is it, 
you either accept this or” -- 

Q And what position did you take with respect 
to whethar it should be accepted or rejected? 

A I, on my part, had to make a very quick 
business decision. As president of the company and 
director I was faced with one or two-- two alternatives. 
I either decide to accept this and try to make the 


best of it or refuse the modification and suffer 


the consequences for the company and the shareholders 


and everything else. 
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Now I have got to add something to this. 


At the time this was presented and as the minutes 


bear out, I pointed out that this would be at a price 
Ht! 


of approximately jé cents a pound and as a possible 
marginal producer, a8 4 result of those averaging of 
the four prices; 1! objected to this. 

You will notice a lengthy discussion ensued 
which does not, of course, cover everything that was 
said, naturawly. it is only four words here. 

But I was given assurance that if this thing 
was accepted and that assurance came from Mr.Harris, 
that"if you accepted the modification as Gordon is 
lemanding now, I guarantee you that this will be re- 
vised. That Halliwell is not going to suffer by 
it in the long run.’ 

Now, 4n April 1967 it so happens that per- 
haps even Mr.Herris didn't realize it, that he was 
a very sick man because he died, passed away about a 
month after. I kept after Harris. I said, "Look, 

I went along with your suggestion to accept this modi- 
fication.” I said, "What are you going to do with 

Gordon? You have given me a real headache here with 
this modi ication, we can't exist on that price. What 


are you qoing to do that you promised ne to do?" 
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This went on right into August when I visited 
him at his home. At that time he was confined to the 
house and obviously a very sick man. 

I was on my way to Haiti and I said, *Sarzy,'** 
I addressed him by his first name naturally, he is 
my brother-in-law -- I said "Harry, are you goirg to 
get this thing cleared up with Gordon? I am going 
down to Haiti and I want to know what we can do and 
what we can't do.” 

He said, “Murray, if it is the last thing 
I do I am going to immediately get Gordon to change 
this thing around so that you are not going to suffer.” 
That ig, Halliwell or SEDREN. 

Now, before I returned from that trip I got 
the message by phone that he had passed away. 

Buc my decision was based on two things; 
}, that it was a business decision to keep the company 
going, even if it was just keeping its head above 
water, and secondly, on the assurance by Harris that 
he was «oing to take care of this thing through Mortimor 
Gordon and have it corrected because he admitted the 


unfairness on a technical standpoint of the averaging 


of the four prices. 


Q What was the nature of this technical. 


wsg 
unfairness? 

A Well, ag you can see, if our costs of pro- 
ducing copper were x cents and we were only going to 
get a pricing here that wouldn't permit us any leeway 
to operate at any kind of profit, the technicality is 
right there as far as the pricing is concerned. 

Q It was unfair in that it didn't allow 
SEDREN to make a profit? 

A That's right. As a matter of fact in the 
conversation I had in this lengthy discussion Gordon 
said to me "Do you want to put in the LME price?" 
And, you know, I could have shot the man because if 
we didn't put the LME price in there we would have 
been dead in two or three weeks. That is the only 
thing that saved us. 

Q So it was your suggestion that the LME price 
be in there? 

A He asked me to leave it out and I said, "No, 

: is 
we want the LME price in, Morty.” 


Q As a result of those disc ssions it was left 


It was left in, yes. 


After the April 12th, 1967 meeting, were 


there any discussions between representatives of Mogul, 
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Continental and Halliwell concerning some restructuring 
of the company financially or some other modification 
or termination of it? 

A Yes. 

Q Did you participate in these discussions? 

A Yes, to a certain degree, naturally. 

Q I would like to ask you to wad this memorand- 
um dated April 13th, 1967 and see if you can identify 
it (handing). 

A Well, all this sets out is the memorandum 
to me by Mr. Bell. 

Q And you received such a memorandum? 

A I received the memorandum and it was given 
over the telephone to New ¥ork. 

Q By you? 

A Yes, by me, as representing Mr.Knight's 


or Mogul's-outline of what they would be willing to 


| perform. 


marked ag the next exhibit. 


MR. HINDS: I would like, to have this 


(Copy of memorandum dated April 13, 1967 
marked Defendant's Exhibit 109 for identifica- 


tion.) 


Q Do you have a copy of this memorandum in your 
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MURRAY COOPER. having previously 
been sworn, resumed: 
EXAMINATIC®Y (continued) By: 
MR. HF °-S: 
sd Mr. Cooper, did the negotiations ve ween 
ogul, Continental and Halliwell continue in the fall 
f 1967? 
A I believe they did, yes. 
Q I would like to show you a letter from 
Mr. Wainberg to Mr. Keller dated September lst, 1967 
and ask you if you can identify that letter. 
A This does substantiate the fact that there 
were negotiations continuing during the fall of 1967. 
MR. LOTTERMAN: Do you want to mark that? 
MR. HINDS: Would you please mark this. 
(Copy of letter dated September 1, 1967 
to Mr. Herman Keller from J. M. Wainberg marked 
Nefendant's Exhibit 112 for identification.) 


Q Could you identify Mr. Wainberg? 


A He is a lawyer in Toronto; self-employed. 


Q During this time was he a director of 
Halliwell? 
A I would say he came on the board at the 


meeting in 1967, the annual meeting. 


July 25th, 1967? 

To the best of my recollection. 

The answer is that he was then a director? 

A He was then a director. 

Q Did he discuss with you the course of 
these negotiations hewis having with Mr. Bell, Keller 
and others? 

A Not in too greata detail. He gave me the 
overall concept within which negotiations could be 
carried on but there were at this time no apecific 
details nailed down as to just what the form of the 
final negotiation-- negotiated contract was going to 
be. 

Q What were the positions taken by the parties 
to these negotiations, generally speaking? 

MR. LOTTERMAN: I don't understand what that 
means. Weren't their positions reduced to writing 
and exchanged between them? It is perfectly ob- 
vious fro the communications which you have intro- 
duced capped by. Defendant's Exhibit 112 that they 
were reduced to writing. 


Mr. Wainberg refers to a“third revision to my 


proposal"and he enclosed a copy. He also said,and 


I quote,"It must be understood that this proposal 
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is not made with the authority of the board of 
Consolidated Halliwell and is not deemed to be bind- 
ing upon Consolidated Halliwell." 

He may have had certain personal ideas in 
his own mind but everything that ie referzed to or 
have referred to was reduced to writing. 


Now, if you want to show him a particular 


writing, that is something else again. 
! MR. HINDS: The only particular writing ma 


| have is what I was going to mark es tide next exhiLit 


which is a letter from Mr. Wainberg to Mr. Goron 
dated September 7th, 1967, enclosing 4 draft agreenent. 

MR. LOTTERMAN: It ia not an agreament and 
it is not a draft. 

Read it yourself, Dick, and you will see 
thet he starts out in his very first paragraph and 
then continues that disclaimer all through. 

There were certain individual and personal 
suggestions which he was discussing with Mr. Gordon. 

MR. HINDS: “nclosing a two-page memorandum, 
and unofficial proposal. That is how it is entitled. 

MR. LOTTERMAN: I don't care how he entitled 
it. Hie declaimer is explicit in the first para- 


qraph. 
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MR.HINDS: The document will speak for itself. 


MR. LOTTERMAN: Fine, I am willing to accept 


pid you receive a copy ef this letter, Mr. 


Well, it indicates so. 

MR. LOTTERMAN: Does it --— 

THE WITNESS: Carbon copy to Murray Cooper. 

A I might add that this receipt of the letter 

itself presumably with the attachment of the unof- 
ficial proposal was certainly not in detail anything 
that I had agreed to as what the final agreement 
should be between Halliwell, Continental or Mogul. 

This was simply Wainberg's own individual 
effort, acting principally on behalf of Halliwell, 
to see vhether he could put on a Common basis of 
understanding with Gordon to settle all these differ- 


ences that were then existing with 19 debte and 


concentrate agreements and so forth. 


Q These negotiations ware also with the Mogul 
group, is that correct? 
MR. LOTTERMAN: I would rather you eall 
them -- a man who disavows any authority is not 


negotiating. He may be discussing but he is not 
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negotiating. 

A I don't think anything in this letter indi- 
cates that he is working for-- he is stating anything 
on behalf of Mogul other than what he thinks Mogul's 
position might be. 

Q My question was that Mogul was a participant 
in these negotiations? 

A He made Mogul a participant by the very words 
he used in the letter, that's all. 

Q Was Moqul’a participant in these discussions? 

A I have no knowledge of that effect at this 
particular point that he approached Mogul at all. 

And the letter does not indicate that he did. 

Q . Mr. Cooper, I refer you to the letter which 
has previously been marked Defendant's Exhibit 112 in 
which Wainberg refers to conversations he has had with 
Mr. Bell in an attempt to come closer to @ consensus 
of the four parties involved. 


Could you identify what the four parties 


were that Mr. Wainberg was referring to? 


MR. LOTTE I: You are asking him to identify 


+ what Mr. Wainberg was referring to? If he knows only. 


ja 


Q If you know. 


A t don't know what four parties he would be 
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referring to. 

MR. LOTTERMAN: I could make a guess. 

Yes, an educated guess. 

MR. HINDS: I think Mr. Cooper,and the record 
is clear that he participated in these discussions 
and if there were four parties, I think he could iden- 
tify who cney were. 

MR. LOTTERMAN: He is not the author of this 
document. 

MR. HINDS: I didn't say he was. 

MR. LOTTERMAN: You are asking him to de- 
scribe the operation of someone else's mind and what 
someone else thought of when he said four parties. 

I don't care whether there were one million 
@iscussions. X could be at discussions with you and 
you can make a reference to three or four parties. 

I don't know what you are referringto. 

Q Who were the parties to these discussions 
that we have been going over at the end of yesterday 
and the beginning of today and start with your mem- 
orandum (handing). 

2 A My only guess of what the four parties would 


@% be would be Halliwell, SEDREN, Mogul and CCS. I can't 


% \eniax of any other parties who would be primarily 


La 


identification.) 

(Two-page memorandum attached to Defend- 
ant's Exhibit 114A marked Defendant's Exhibit 
114B for identification.) 

MR. HINDS: off the record. 


(Diseussion off the record.) 


Q "state whether plaintiff or SEDREN entered 


into another contract dated March 15, 1968 to which 
Continental was a party.” 

And the answer to that given in the inter- 

rogatories is "Yes." 

And Part B states: “If the answer is in the 
affirmative, state the name and title of each person 
who negotiated the contract for the corporate party." 

And the answer indicates that you and Mr. 
Wainberg accepted an offer made by Mr. Gordon on be- 
half of Continental. 

A Yes. 

And executed a contract embodying such offer. 

Was that offer an oral statement made — 
Mr. Gordon that you accepted? 

A No. It says and executed the contract. 
You don't execute an oral contract. You e scute 


a contract that is written out as a paper document. 


Cooper 
Referring to the actual contract dated 
as of March 15th, 1968, which is attached to the 
interrogatory answers as Exhibit 137 
\ A Yes. 
Q Is it correct, Mr. Cooper, that that contract 
that was executed was the outgrowth or culmination 


of these negotiations? 


= ~ 
Pp 


A Yes. ‘iu 
MR. LOTTERMAN: Wait a minute. I don't 
know what you-- 
MR. HINDS: The witness has answered yes. 
MR. LOTTERMAH: The outgrowth of these 
negotiations. I noticed and you should know that 
the party to that is Maurice Goodman. There is no 
mention of Maurice Goodman in any of the documentation 


that you have previously made. 


I think you misled the witness. These 


negotiations refer to Mogul, refer to the disctission 
with Mogul, with Halliwell, with SEDREN and Continental. 
They do not encompass any reference to Mr. 
Goodman. The document itself does not encompass 
any reference to Mogul. 
Now, I think your statement wittingly or 


unwittingly was a misstatement. The witness did it 
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as a shareholder of Halliwell. 

At what time, what period of time, when ex- 
actly he might have entered into these discussions 
I wouldn't be able to even come slose as a guess. 

Q Because you were only peripherally involved 
in those discussions? 

A THat's right. 

0 ‘In the agreement dated March 15th, 1968 
Mr. Goodman undertakes to guarantee certain financing 
for SFNREN. 

Is that the principal reason he was a par~ 
ticipant in these negotiations? Was that his 
principal role? 

A His principal role was that he signed the 
agregment. 


is 


ee Is it correct that Mr. Wainberg was the 


wee 


pkincipal representative of Halliwell in these dis- 


cussions in the fall of 1967? rf i 
Pa. an i f so : 


A Yes, he was. ae 


Q What were the circumstances under which 
Gordon, Ungerleider, Wheeler and Harris did not run 
for reelection to the Halliwell board at the share- 
holders' meeting held July 25th, 1967? 


A I don't believe it is within my area to sy 
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with the visits that Mr.Koffman made as mining con- 
sultant that the mine part of the supervision probably 
fell within my area. 

Q And is this from July 25th, 1967 on or is this 
earlier in 1967? 


A Well, to a greater degree after April 1967 


than prior thereto. 


Mr. Cooper, you attended meetings, I take it, 
with the interested parties leading up tc the March 
15th, 1968 settlement agreement previously discussed, 
is that correct? 

A All such meetings or discussions on this 
particular phase having to do with the eventual agree- 
ment were held in New York in Mr. Gordon's offices. 

I can only specifically recall one meeting that I at- 
tended in which this was the major topic of discus- 
sion. 

Q By this, meaning the settlement agreement? 

A Well, what eventually developed into the 
settlement agreement of 1958. 

Q Did you make any notes on any discussions that 
took place at that meeting? 

A No, I don’t believe I did. 


Q Do you recall who wes present at that meeting? 
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A Mr. Gordon was there, I was there, Mr. Knorr 
was there, Mr. Castro was called in to give certain 
information from the records that Continental had, 
Mr. Keller might have participated to the extent that 
he was required to give any interpretation that Gordon 
was asking for on behalf of Continental. 
a Was Mr. Goodman there? 
A Mr. Graetz would be there. 
MR. LOTTERMAN: Was Mr. Goodman there, that 
was the question. 
A I don't think Mr. Goodman was at that par- 
ticular, or call it the initial meeting, where the 


discussions were heid as to what possibly could be 


Gone to settle this whole situation that seemed to 


be coming to a head. 

Q Were any representatives of Movul there such 
as Knight or Bell? 

A I don't believe they were. 

Q When did this initial meeting take place? 
Was it the fall of 1967 or in the spring of 1968? 

A By spring of 1968 discussions had come down 
to a form where we eventually ended up with the 
executed agreement. To place the exact time of the 


meeting, possibly I have it diarized but I didn't make 
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any specific note of that specific date. 

Q Do you recall which year it was in? 

A 1957 I would say. 

Q What was the nature of the discussion that 
took place at that meeting, if you can recall? 

A Well, it was just, as I recall it, a review 


of the situation that existed at the time; Halliwell's 


a 


position ee: ally,the condition of the mine. There 


was some gener seni tate at the aes between 
certain parties because those who were principally 
interested in Halliwell felt that by this time 


Continental had pretty well led the whole company 


out of all its potential profits that it might have 


~ 


had through the sale of concentrates; it had control 
of it, rather than doing business through Continental. 

Q Were statements made to that ettect by 
someone? 

A I would say yes. 

Q By whom? 

A This was “ert -- I might have made them 
myself and certainly I think Mr. Graetz might have 
so expressed himself. 

Q Do you recall whether you or Mr. Graetz 


made such statements? 


Wag Cooper 164 
A I don't recall exactly but I think this 


was one of the matters that created a little bit 


of heat, let's say, and we wanted to know which way 


we were going to go and who was going to be partici- 
pants. 

The result of that was, well, in some 
degree was that Mr. Gordon agreed, and the record 
will bear this out, that he continued to advance money 
to SEDREN for its operations and this continued into 
1968. 

Q Were there any meetings following this in- 
{tial meeting in 1967 which you attended? 

A There was a later meeting, I helieve, at 
which principally the finances of the company was 
discussed, the amount of money needed by SEDREN to 
tide the affairs over. 

Mr. Goodman did attend that meeting, as ft 
recall and I think it was after that meeting or at 
that meeting he probably expressed himself as willing 
to become a participant in the agreement that actually 
was then eventually signed in March, 1°68. 

Q Was there any correspondence between you 
ana others concerning the possible terms of this 


settlemei.t agreement? 
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I had no such correspondence between any~ | 


poe 


And you reccived none? 
Not that I recall. 

Q Mr. Cooper, do you recall that a dispute 
arose between SEDREN and Continental over the pricing 
of certain shipmerts of concentrate during 1967? 

A Yee, it did. I do recall. é 

Q What was the nature of that dispute? 

A Are you referring to the pricing that af- 
fected-- what period of time are you speaking of, 
Mr. Hinds? 

. You indicated that you knew the dispute I 

referring to which occurred in 1967? 


There are two distinct disputes as I recall 


Let's have the first one. 
A Iam trying to divide this. 
Q Let's have the first one in chronological 
time. 
A I think the first one culminated in the letter 
that I wrote to Mr. Gordon which we were looking at 
yesterday. 


The second dispute had to do with the pricing 
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Mine. As you explored farther in this direction we 


would get into what we call the central grea and as 


we went farther on we would call the other end the 


east end and that is all there was to it but it is 
all connected by underground workings. 

Q Whereas an area such as Boucarie Creek would 
be considered a new area? 

A Oh, yes. It is miles away. 

Q And no such area is presently being mined, 
is that correct? 

A That's right. 

Q Mr. Cooper, did you or any of the other 
directors who were not affiliated with Continental 
ever object to positions taken by the directors who 
were affiliated with Continental and who have been 
identified as Continental nominees in the complaint? 

MR. LOTTERMAN: Wait a minute now. Ever 
is a long word. You have examined this witness from 
beginning to end or at least until March 15th, 1968. 

I don't understand your question. Is this 
a general broadside? 

MR. HINDS: It is a general question relating 
to the period on which he was a director of the con- 


pany. 


Cooner 

I don't understand. 

@) Let me be more specific. 

A {T don't understand why you should so phrase 
your question, frankly. 

If you are a director of the company you 
certainly should represent yourself as an independent 
person and express your opinion as such. Why dif- 
ferentiate if you are acting asa board in the man- 
agement of a company? 

@) But do vou understand my guestion? 

A I know that you are making a question Lut 
I don't think it is a fair question. 

.@) Let me be more svecific, Mr. Cooper. 

The minutes indicate that on April 12th, 
1967 a position taken by some of the directors, 
those that happened tc be connected with Continental-- 

A That happened to he connected, right. 

Q -- I was usina it for the purpose of iden- 
tification, and they were opposed by some of the 
other directors. 

A TYG. 

0 My question is while you were a director 


did such an event hapnen prior to that meeting? Were 


there any other positions taken by the directors who 
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Sappened to be connected with Continental that was 


opposed by the other directors’ positions as to the 


operating policy of the mine, et cetera? 

A Are you talking about opposed by actual 
vote taken on a matter that was presented to the board 
or which the board had to decide upon? 

Q No. 

A Well, wat are you referring to? 

Q Objection verbally, whether or not it came 
to a vote. 

MR. LOTTERMAN: And whether or not at board 
meetings? 

Q And whether or not at board meetings? 

A Well, verbally I would say there were dit- 
ferences of opinion which were thrashed out and 
eventually resolved, not necessarily on the plus side 
of someone who presented it at this end of the spectrum 
or on the other side of the spectrum. 

There was always, I thought, in my opinion, 
presented, at these meetings when discussions were 
held, individual opinions as to what they thought of 
the subject matter that was brought up for discussion 
on the agenda of the meeting. 


Q Limiting ourselves to actual board meetings, 
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were there any objections voiced to the mining poli- 
cies which were heing advocated by the directors wio 
happened to be associated with Continental? 

MR. LOTTEPMAN: Mr. Cooper testified yester- 
day there were objections voiced. 

MR.IINDS: Mr. Cooper testified yesterday 


to objections which he testified he made to Messrs. 


Harris and Gordon. 


* 
I am referring to board meetings and objec- 


tions rerhans voiced by ot'.er directcr: than him- 
self. 

That covers 4 long period of tine, Mr.Hinds. 

I think in the minutes there are references 
to statements made that progress being made at the 
mine was not as satisfactory as they had anticipated 
and had perhaps been previously expressed; in ocher 
words, objectives were not being reached which today 
seemed quite feasible and later on turned out to be 
impossible to fulfill. 

Was any objection made, though, to the ob- 
jective that was not reached? 

A I don't think there was, in my recollection, 


any matter brought up to the board in that particular 
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form where it was put to a vote as to whether any 
directors agreed with what had been done or any 
directors disagreed with what had been done. 

Q Whether or not there was a vote did any 
directors indicate that they disagreed with the way 
the mine was being operated during the period 1960 
through 1967? 

A I can't recall whether the minutes would 
disclose that. 

Q Can you recall apart from the minutes? 

A I can certainly recall conversations that 


did not take place at board meetings at which dis- 


pleasure at the progress being made at the mine was 


expressed. 

Q What was the nature of these conversations 
that did not take place at board meetings? 

A Well, they would be quite general in charac~- 
ter, as to the difficulty being encountered with labor, 
difficulties being encountered with progress in the 
mining operation. 

9] What was ths nature of that last objection, 
that not enough ore was being extracted? 

A Yes, basically that the targets for tonnages 


were not being met. 
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Q pid you voice u™ objections or criticisms 


or what have you? 

A Yes, I would say T ‘id. 

9} Did any other directors? 

EY I think this woud be expressed by sone of 
the other directors, yes- I couldn't specifically 
put my ftnger on any- 

Q To whom were these objections or staten<nts 
made? Were they to the Continental directors? 

‘> A They would ke present, yes. | 
i Were the directors affiliated with Continental 
merely present or were these objections being di- 
rected to them? 

A It would not be directly to them, no. 

9 To whom would it be directed, to Mr. Tower? 

A If Mr. Tower was at the meeting and I am 
giving a report, there would be discussione about 
why the mine was not doing better and production was 
not what it should have been or what we expected it 
to he. 

Q Who did the directors feel was responsible 
during this period for the achieving of production 
levels? 


MR. LOTTERMAN: ‘ait a minute. I object to 


Who did the directors feel was responsible? 
Are you asking for his statement of what ail 
the directors felt at one time? 
MR. HINDS: Let me retract it. 
Q Who did you feel was responsible during this 
cacti for seeing that production levels were achieved? 
MR. O'CALLAGHAN: What period are you 
talking about? 
MR.HINDS: 1960 through 1967. 
A For seven years? 
Q Yes, the same seven years identified in 
Paragraph 14th of the complaint. 
A The management of .EDREN for most of those 
years was under the direct control of a consultant 
who was Mr. Tower and if there was any reason why, 
and there were reasons why production targets were not 
being met, I would say that this would come under the 


responsibility of Mr. Tower. 


What was the overall production objective 


during this entire period? 
A Well, generally speaking, althoug.: initially 
the reports indicate that the attempt was to have a 


1500 ton-a-day operation, “his was subsequently boiled 
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show that under the direction given Ly Mr. Tower 

they were extracting ore at the ae which would oon” 

that total 50 million pounds of copper because his 

direction was one million pounds of copper a month. 
Now, if you relate, say, 52 million pounds 

of copper to seven million, on ua teases of wat 

this mine had in the way of reserves and broken ore 

is completely out of focus and this is where the 


whole objection came in which I expressed at the 


Pie 


time in 1962 when I saw what was happening to Mr. 


Gordon and Mr. Harris. 


I said there is far too much ore being taken 
i . eos se ‘ 


out of this mine at the present time. ee Fis rae 
Q Is it your recollection, Mr. Cooper -*+ *' 


os. torent. Hue kent bk him *¢ ° . 

finish his answer. : 
A (continuing) -- and we therefore are going 
to subsequently suffer be the fone that’ there ee 


rae 
100 per cent drive to meet a certain quota which I 


‘ 
? 


don't think is good for the mining operation. 9°"! 
y : oF te <} “ 
Q You indicated to Mr. Gordon that you thought 


the mine should be operating at a lower level of: 


ds, et 


% yet 
“ 


production, is that correct? 


A At a more reasonable level. 


¢ 
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OPINION 
BONSAL, D. Jd. 

In this 1970 diversity action an amended complaint was 
filed on April 11, 1975 pursuant to an order of Judge Owen. The 
plaintiffs are International Halliwell Mines, Limited ("Halliwell") 
and La Societe D'Exploitation et de Developpement Economique et 
Natural D'Haiti ("Sedren"). The defendants are Continental Copper 
& Steel Industries, Inc. ("Continental"), a Delaware corporation, 
and four indiviiuals (or the executors of thos no longer living) 
who are alleged to have served as members of the boards of direc- 
tors of Halliwell or Sedren, or both, as nominees of Continental 
during the period involved in this controversy. 

The amended complaint sets forth four claims: 
(1) That an agreement entered into between Continental, 
Halliwell, and Sedren effective January 1, 1967 ("the 1967 Agreement”) 

extending an agreement between the same parties entered into on 
July 1, 1964 ("the 1964 Agreement") was improvident for Halliwell 
and Sedren and known by the defendants to be improvident, and that 
Halliwell and Sedreu were coerced into entering into deta as 
pursuant to a plan and design to cause Halliwell and Sedren to be 
Operated soJaly for the benefit of Continental and irrespective of 
the best interests of Halliwell and Sedren. 

- (2) That Continental caused and ocerced Halliwell and 
Setren to enter into and perform the ,1964 Agreemant in wiliful and 
deliberate disregard of Haliiwe 1 and Sedren's best business intar- 
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and Sedren for the purpose of penefitting continental. 

(3) That the business of Halliwell and Sedren was mis~- 
managéd during the period May, 1961 to July, 1967, and operated 
im a manner inconsistent with normal mining practices -- for the 
purpose of benefitting Continental. 

(4) That Continental owes Halliwell and Siren $240,000 


under the 1967 Agreement, which has not been paid. 


“In their answers, Continental] and the other defendants 
deny the allegations of the amended complaint and set up seven 
affirmative defenses. In substance, the defenses allege that by 
an agreement dated March 15, 1968 ("Settlement Agreement”) Halli- 
well and Sedren ratified and approved the prior agreements which 
were thereby terminated and all claims thereunder settled; that 
the Settlement Agreement constituted an accord aad satisfaction 
of all claims asserted in the amended complaint; that the Settlement 
Agreement estops Halliwell and Sedren from asserting their claims; 
that the action is barred by general releases executed on or about 
April 28, 1967 by Halliwell and Sedren ‘ favor of Continental 
which were confirmed in the Settlement Agreement; and finally, that 
any claims under the 1967 Agreement were extinguished by the 
Sectlement Agreement. Continental also countevolaims for alleged 
accounting, bookkeeping, manacoment, and financial services rendered 
tS Sedren during the period 1961 through 1967. 

Following the transfez of the action from Judge Owen 


ander the so-called ®Crash Program", the Coart instructe?! 
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the parties that it would try tha issues raised in the affirmative 
defenses as to the validity of the Settlement Agreement and of the 
releases given by Halliwell and Sedren, before considering the 
other issues raised in the amended complaint since, if defendants 
prevailed, it would be the end of the case. The parties consented 
to this procedure and these issues were tried to the Court on 
September 18, 23 and 25, 1975 to determine whether the Settlement 
Agreement and the releases should be set aside for the reason 
alleged by Halliwell ~ economic duress - which was alleged to have 
been exercised by Continental and its representatives on Halliwell 
and Sedren since about 1960. At the trial, plaintiffs called as 
their only live witness Robert Bell of Toronto, Canada. Bell was 
MMMUXHXAHUXT ERMA HYBMXB EXHALE LHMILXE TEESE BS AANA Secretary-Treasurer 
of Halliwell from June 23, 1965 to April 12, 1967. Continental pro- 
: duced no live witnesses, but both parties rely cs 4 number of 
depositions and numerous exhibits. Mr. Bell testified as to hia 
activity on the Halliwell Board of Directors and the reasons for his 
resignation from the board on April 12, 1967. 

The genesis of this dispute was the entering into of a 

(the "1959 contract"). 

contract between Halliwell, Sedren, and Continental on April 1, 1959, 
It is conceded that at that time the parties were operating at arms 
length. Sedren, 4 wholly-owned subsidiary of Halliwell, had a 
mining concession in the Republic of Haiti. Halliwell was a Quebec 


corporation, and it appears that its shares were traded over the 


q 
Toronto stock exchange, and its only asset was Sedren. At the tine, 


Consolidated Mogel, Ltd. ("Mogel"), another Canadian corporation, 
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had an interest in Halliwell by virtue of owning 90% of Halliwell's 
outstanding debentures. Mogel appears to be another mining company 
which had an operating lead and zinc mine in sider 

In 1959, Mogel and Halliwell were seeking ways to finance 
the development of the Sedren mine. The Chase Manhattan Bank was 


approached, and sent an engineer, Kreuger, to inspect the Sedren 


mine, who made a report. Chase Manhattan pulled out, se because 
2 


the project looked too speculative or for other reasons. H eave , 
Continental was approached. Although Continental had never previ- 
“ously had anything to do with mining, its business being the manu- 
facture and distribution of wire and cable, it decided that Sedreu 
might provide a source of copper for its products. 

As of April 1, 1959, Haliiwell, Sedren, and Con*inental 
entered into the original contract which eventually led to this 
litigation. In the 1959 contract, Sedren represented that it was 
erecting a plant for the mining and concentrating of copper from its 
Haitian mine, and that it estimated that /Spismebeen pounds of copper 
were recoverable therefrom eee nee and that this amount 
could ve eeeses by June 30, 1964. Continental agreed to purchase 
from Sedren the sientyaaenhann pounds of copper recovered from the 
dina eecadee eae Af Sette takied deliver the copper on or 
before June 30, 1964, Continental could either terminate the contract 
or extend the time for Sedren to make up the deficiency. In the event 
ef termination, Sedren would pay Continental liquidated damages a# 


computed in the 1959 contract. 
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It is the old story of the mine which didn't live up to 


the hopes of those who sought to develop it. In the bright gleam 


of hindsight, it has become obvious that Sedren's estimates were 
80,000,000 
wrong, and the mine has never produced /&iomikkicdesm pounds of copper. 


Aecording to Graetz, Vice President and a Director of Halliwell, 
Sedren delivered 38,556,000 pounds by July 1, 1964, less than one- 
half of the contracted amount of 80,000,000 pounds. 

The record indicates that, following the 1959 contract, 
the development of the Sedren mine became in the nature of a joint 
venture between the parties, Continental helping Halliwell and 
Sedren in obtaining financing and in making various concessions to 
kkep the mine going. Sedren and Halliwell were continually in finan- 
cial difficulty and lacked the resources to carry aut their bargain. 
Naturally, this led to disputes and difficulties between the parties, 
and ied to Halliwell and Sedren's contentions that Continental 
exerted unfair economic control and domination over the venture and 
that this was the cause of the debacle. 

It is true that, as time went on, Gordon, president of 
Continental, exerted increasing pressure on Halliwell and Sedren 
Jororeessmamnc sex icines yueneosr 


and obtained concess 


smubotivemctaixyityhts in the form cf civersion of ore texrcbtetes 
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In time, the Board of Halliwell was reconstituted so 
that five of ita eleven members (including the four defendants) 
would Le nominees of Continental. During the picbiod Ale eee 19607, 
additional contracts were negotiated between the parties, which 
Halliwell and Sedren contend they would never have signed had they 
not been under the gun by reason of Continental control. 

As above stated, on July 1, 1964 Sedren had delivered 
less than one-half of the 80,000,000 pounds called for by the 
April 1, 1959 contract. That contract had provided for the de- 


livery of the copper in wire bars, and payment was to be based on 


the "copper, domestic refinery price” for the month in which delivery 


was made, less a discount based on a formula which could not exceed 


a maximum of 2¢ per pound. 

As of July 1, 1964, the parties entered into two separate 
agreements, which were referred to at the trial as the 19ahemenmic 
The first agreement was an extension of the 1959 contract to Decem~ 
ber 31, 1966 and provided that, in lieu of wire bars, Sedren could 
deliver copper concentrates under the companion agreement of July 1, 
1964. It was further provided that if the 80,000,000 pounds were 
not delivered in the form of wire bar or in concentrates on or before 
December 31, 1966, Continental had the option to either terminate 
the 1959 contract or to extend Sedren's time to complete delivery, 
and, ifke the 1959 contract, provided for payment by Sedren to 
Continental of liquidated damaged acpording to the forma therein 
stated. The concentrates agreement defined the nature of the coa- 


eentrates and provided that Sedren's total production of concentrates 
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@during the 2-l/2-year period sivuld he delivered to Continental, 


and providei the manner of shinment and delivery and the price to 
be paid. 

In the 1959-64 period Halliwell had been obtaining wire 
bars for Continental under an agreement with Phillip Bros. 
("Philbros"). Halliwell was having problems with Philbros, and 
Gordon, president of Continental, testified in his deposition that 
the substitution of concentrates for wire bars in the 1964 contract 
was made at the suggestion of Cooper, president of Halliwell. The 

Agreement, 
depositions also show that, following the 1964 /aamxxaakx Continental 
arranged to have wire bars produced by a Japanese company from the 
concentrates delivered from the Sedren mine. 

: As of January 1, 1967, the parties again entered into two 

Agreement. 
agreements, which were referred to as the 1967/gamkxsagxx The first 
of these extended Sedren's time to comply with the 1959 contract to 
December 31, 1968 and that thereafter Continental could terminate 
the agreement on three months' written notice. The concentrates 
agreement continued the provision for delivery of concentrates. 

On April 28, 1967, Halliwell and Sedren executed general 
releases in favor of Continental, from which releases were excluded 
the rights and obligations of the parties under the April 1, 1959 
iia aie FO oa and 1967 Agreements, 

. As of March 15, 1968, Halliwell and Continental (and 
Maurice Goodman and Associates) entered into the Settlement Agree- 
ment (which was amended on May 8, 1968 in respects not here material) 


red 7 
which ratified the 1967 releases wateh provided that Continental wuld. 
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make such quarantees necessary to enable Halliwell or Sedren to 
obtain a bank loan of $200,000 and Goodman and Associates would 
make similar guarantees to enable Halliwell or Sedren to borrow an 
additional $100,000 to be repayable in not less than two years and 
not more than three years; Continental extended the time of pay- 
ments due on the Sedren mortgage; the copper purchase agreements 
and the concentrate agreements were terminated as of March 31, 1968; 
and all interest of Continental in © ren's ore or agreements re~ 
specting Sedren's ore were terminated. Halliwell agreed to issue 
to Continental as directed, shares of capital stock of Halliwell 

in consideration of the bank guarantees and the liquidated damages 
payante upon ternination of the oo purchase agreement, and 
eC aC ent aera? marke certain payments to Continental 
(totalling $109,836) in full payment of any discounts due Continental 
outstanding as of March 31, 1968, with provision that Continental 
could convert any part of the payment into shares of stock of 


Halliwell. The Settlement Agreement was subject to the approval 


ee, oe 


ef the stockholders of Halliwell and the approval by the stock holders 
of Halliwell of an agreement with its debenture holders providing 
for the cancellation of the debentures and their conversion into 
capital stock of Halliwell. 
In effect, therefore, the Settlement Agreement terminated 
all the prior contracts and made provision for the purpose of 
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enabling Halliwell and Sedren to continue to develop and operate the 
Gedren mine. 
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Many of the disputes in the 1964-1967 period appear to 
have arisen beacause of the price provisions in the several contracts, 
and a reading of the depositions indicates that both Continental 
and Halliwell were looking for profits in the trading in different 
world markets in wire bars or concentrates. 

The situation went from bad to worse, and when a gemoran- 
dum of the proposed 1967 Agreement was presented to th« Halliwell 
Board on April 12, 1967, Bell and several other Halliwell directors 
resigned in protest on the ground that the Agreement would force 
Halliwell and Sedren into bankruptcy. The 1967 Agreement was 
nevertheless approved with the votes of Cooper and Graetz, the re- 
maining Halliwell directors. One of these, Graets, testified by 
deposition that he voted for it because it was the only thing to do 
and he thought that time might permit amelioration of its punitive 
terms. Thereafter, there was & parting of the ways and, after 
Jaly 1967, Continental "ceased to control the board of directors 
and the management and operations of the plaintiffs (Halliwell and 
Sedren) ..." (Amended Complaint, Paragraph 33.) The parties 
continued to negotiate at arm's length, leading to the Settlement 
Agreement of March 15, 1968. Under the Settlement Agreement, 
inter alia, provision was made to enable Sedren to obtain $300,009 
in bank financing so that it could continue operations, and 
Continental deferred the payments due on its moxtgage on the 
Sedren mine. The record indicates, that the parties lived up 


te the provisions oftthe Settlement Agreement and that Halliwell 
aia so even after it instituted this leweuit in 1970. Howeves, 


_ faliliwell and Sedren argue that they had no alternative 
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but to enter into the Settlenent Agreement ana to carry out its 
terms Lecause of the economic control exerted by Continental during 
the 1960-1967 period when Continental allegedly mismanayed the 
Sedren mine for the purpose of benefiting itself at tiie expense 
of Halliwell and Sedren, to the great detriment of Halliwell and 
ite shareholders. 

Throughout the period encompassed by this litigation, 
Murray Cooper was president of Halliwell. During each of the years 
1961 to 1970, Halliwell issued annual reports to its stockholders 
consisting of a letter from “xr, Cooper, as president, and audited 


financial statements. These annual reports are instructive in 


several respects. The earnings of Halliwell, or rather, lack of 


them, were as follows: 


1961 
1962 
1963 
1964 
1965 
1966 
1967 


No profit or loss recognized 

ca sau ue 004556808 0505 5084805 Profit $ 334,477 
Per eee ee ee Le ee ee eh - 447,219 
gvenseaneces 6060545005860" Loss 1,164,280 
eevee ecerseceoeeseenaeseeees 1,142,891 
coecencesensecaceoeeaeesseeee 1,169,076 
Pr gl cad 1,674,931 
1968 eeeoeeeveoeoeeveeoee® eseeeseoenoe eee 1,085,375 
1969 PP ee a ot be 1,462,329 
1970 ee ee 1,625,247 


However, in his letters to the stockholders during these 
years, Mr. Cooper painted a rosier picture of Halliwell and Sedren's 
future prospects than the earnings indicated. Thus, in his letter 
to stockholders dated April 1, 1968 accompanying the Company's 1967 
Report, Mr. Cooper writes: : 

-li- 


+s ee + ae 6Eae Oe. + SE , et antiendl 


Ps 


oo eR S Orgy «+ .-* 


Med ee we 


Se ee Sn ee ~—- ee 
“4 = . ‘ : 
ae 


OF we + 06 Om GE ff ere oe 


“Another wavortant item is an arranoewent 

for cincelation of an ajreauent vriginacing 
with -ouc Company's 1459 senior financing 

and involving tue sale of copter production 

on a fixed foniwula and at a marketing discount 
[presumably the 1967 Ayreement]. The advantage 
will be that your Company may then lly bane- 
fit from world market prices, which in recent 
years have been at premium levels. 


"Further, certain other debts and obligations 
are either eliminatad or consolidated for 
orderly retirement as fully explained in the 
notes to the financial statement and also 

in the statutory Information Circular. 


"Shareholders will note with interest that a 
new guarantecd bank loan of U.S. $300,000 

wili be made available to the Company. This 
edditional working capital coupled with the 
eliminatioi and retirement of the debt already 
mentioned will give the Company much greater 
financial strength andi provide for operational 
benefits over both the near and longer term." 


In his President's Letter contained in Halliwell's 1970 


Annual Report, Mr. Cooper states, referring to this action: 


“During 1970 an action was instituted against 
Continental Copper & Steel Industries, Inc. 
and certain individuals in the United States 
District Court, Southern District of New York. 
The Company is claiming substantial damages, 
alleging mismanagement of the Company's opera- 
tions by the defendants prior to Hay, 1968." 


Mr. Cooper signed the 1967 releases on behalf of Halliwell and 
Sedren in favor of Continental, and also signed the 1968 Settlement 
Agreement which confirmed these releases on behalf of both Halliwell 


and Sedren. 


elem an 


‘THE TA ied ite’ 
Cnoice of Law 


Although Halliwell is a Quebec corporation and Continental 
is a Delaware corporation and the Sedren mine was situated in the 
Republic of Haiti, the Court finds that New York law is applicable 
in determining the issues raised herein. In the. first place, the 
1959 contract which led to all of the difficulties between the 
parties provides in paragraph 9 that it "shall be construed in 
accordance with, and the rights of the parties shall be governed by, 
the laws of tho State of New Yor." Paragraph 10 provides that 
should any disputes arise out of the agreement, “the same shall be 
settled by arbitration in accordance with the provisions of Article 84 
of the Civil Practice Act of the State of New York." / The 1964 
Agreement between Continental, Sedren, and Halliwell (as guarantor) 
also provides that it shall be construed and governed by the laws of 
the State of lew York. 

Moreover, the record, and in particular the voluminous 
depositions, clearly demonstrate that the dealings between the parties 
during the disputed period largely too} place in New York where both 
Halliwell and Continental maintained offices in the sane building and 


where Halliwell's financial records were kept by Continental with the 
4 


agreement of Halliwell. 


New York Law 
It has long been the law New York that a contract exe- 
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cuted under duress is voidable, but a. void.” Globe Woolen CO. Ve 


Utica Gas § Blectric Co., 226 N.¥. 483, 489, 121 Wem. 378 (1918) Le 
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(Cardozo, J.)3 Levine v. Levy, 285 App.Div. 848, 136 W.¥.8.24 695 


(4th Dept. 1955)1 Scientific Holding Co. v. Plessey, Ince, 510 ¥F.ad 
15, 23 (2a Cir. 1974). It is voidable at the option of the injured 
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party. The New York Court of Appeals has recently defined duress 


as follows: 


"A contract is voidable on the ground of 
duress when it is established that the party 
making the claim was forced to agree to it by 
means of a wrongful threat precluding the exer- 
cise of his free will." Austin Instrumont, Inc. 


35; 35 277 WE. 2d 533 (1971). 


It is not duress for a party to stand on his prior legal rights. 
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First National Bank of Cincinnati v. Pepper, 454 P.2d 626, 633 


LJ 


The burden on a party seeking to void a contract on the 


‘(2a Cir. 1972). 


ground of duress is a heavy one, particularly where that party 


r% 


accepts its benefits, as Halliwell and Sedren did here. As stated 


- 3 
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by Judge Mulligan in his concurring opinion in First National Bank 


of Cincinnati, supra at 636: 


; 
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"r believe that the full range of reasonable 
alternatives available to the stockholders 

should be explored before the trier could con- 
clude that their free will was so overcome that 
they were compelled to submit to Pepper's demands.” 
(Citations omitted.) 
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There is a suggestion in the plaintiffs’ brief that even 
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if the releases of Continental are sustained, tney etill have their 
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Claims against the individual defendants on the ground that they 
were joint tort-feasors in the duress to which Halliwell and Sedrea 
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were subjected. It is true that the 1967 releasea which were con: 
firmed in the 1968 Settlemount Ayreoment release i only Contincatal. 
It has long been the common law rule in New York tnat a release 
of one joint tort-feasor releases all, absent a reservation to the 
contrary. The rule is designed to preclude double recovery. 

Milks v. McIver, 264 N.Y. 262, 270-271, 190 N.E. 487, 488 (1934); 
Gavin v. Malherbe, 146 Misc. 51, 261 N.Y.S8. 373 (Sup. Ct. Kings 
County 1332); Metropolitan Nry Cleaning Machinery Co. v. Hirsch, 
38 App.Div. 2d 058, 328 N.¥.S.2d 349 (2d Dept. 1972). 

As pointed out by Justice Gulotta dissenting in Metro- 

politan, sup.2, tle common law has been changed in some respects 

“by Section 15-105 of the New York General Obligations Law, which 
provides that where one of several joint obligors is released 
without express reservation of rights against the others, the re- 
mainder are released only in accordance with the formula set forth 
in the statute, and that the word ‘obligor includes @ person liable 
for a tort. N.¥. Gen'l Obl. L. §15-101 (McKinney 1964). 

On the facts of this case the Court concludes that the 
individual defendants are not joint obligors in the sense used in 
the General Obligations Law. True, they were acting as agents or 
servants of Continental by whom they were employed. Other than Chete 

compensation from Continental or from directors’ fees, if any, as 

directors of Halliwell, there has been no showing that they person- 
ally profited in any way by anytifing that was done. Indeed, the 
record and the depositions indicate that they were serving the 
interests of Continental in much the same way as the majority of 


“15= 


*¢ PY el ee re ney 


Halliwell directors were seekine to serve the interests of Halliweli 


and Sedren. Therefore, if tie 1967 releases to continental were 


valid under Nuw York Lav, their effect was to release the individual 


defendants. 


Under New York law, where one seeks to repudiate a con~ 


tract procured by duress, he inust act promptly oF will be deemed 


to have electeu to affirm it. Scientific Holding Co. V- Plessey,s 
Inc., supra at 23; se@r @:Ges Maisel v- Sigman, 123 Misc. 714, 

205 W.Y¥.S. 807 (Sup. Ct. eX. County 1924); Port Chestex Electrical 
construction Comp. v. Hastings Terraces: =RS: , 284 App.Div. 966, 


134 W.¥.S.2d 656 (2d Dept. 1954). 
' Applying the foregoing nrinciples, even if the 1368 Settle- 


ment Agree.ient, notwithstanding the fact that concededly the parties 
were dealing at arms length, was coerced by the prior economic con 
trol and duress exercised by Continental over Halliwell and Sedren 
during the 1960-1967 period, it follows that the 1968 Settlement 
Agreement and the 1367 releases confirmed therein were voidable, 

and not void as contended by the plaintiffs. 

‘plaintiffs Halliwell and Sedren contend that between 1960 
and 1967 Continental was controlling the activities ~* Halliwell 
and Sedren and, in the exercise of that control, forced Halliwell 
and Sedren to sell copper at prices which they «new would eventually 
bankrupt Halliwell and Sedren. Further as economic duress, it is 
stated that Continental, through ifs nominees on the Board of 
Halliwell -~ Gordon, Knorr, Ungerleider, and Harris -~ though only 


five out of eleven directors of Halliwell, effeatively controlled 
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the operations of Halliwell and Sedron, and that they “acted in’ “hie 


dnterasts of Continantal auc not in the interest of either tiallivall 


or its stockholders. 


The record indicates that much of the pressure exerted 
by Gordon on behalf of Continental had as its genesis Continental's 
desire to have Halliwell and Sedren live up to the 1959 contract. 
It may be that those efforts were heavy-handed or that Continental, 
which had never operated a mi: tay not have fully understood the 
situation. However, there is no duress to the extent that Conti- 
nental was secel:ing to stand on its prior legal rights. 

While there is some evidence of control by Continental 
over Halliwell during the period up to 1967 and five of Halliwell's 
eleven directors were nominees of Continental, the allegations of 
duress seem to be primarily the result of hindsight. During the 
period, it is equally reasonable to find that Continental was pro- 
viding financial and other concessions and trying to keep Sedren 
afloat so that it could be a reliable source of copper ors for. 
Continental. Much of plaintiffs’ brief is made up of conclusions 
which are not borne out by the record. On the contrary, Graetz' 
testimony in his deposition does not support the claim of duress. 
He caid that the 1967-1968 negotiations between Halliwell and Sectren 


were designed to make Halliwell a viable and pr~fitable company 


again. He added that the 1968 Settlement Agreement helped lay the 
groundwork -~- it helped, but it didn't achieve the end results. 

Cooper testified in his deposition that the 1968 Settlement Agreement 
followed a long negotiation "before everybody was satiafied as to. 
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to be, so to sreak." ite said that it was originally drafted by 
Wainberg, a Toronto lawyocr. "It wag simply Wainberg's own indi- 
vidual effort, acting principally on behalf of Halliwell, to see 
whether he could put on a common basis of understanding with 

Gordon [Continental] to settle all these differences that were 

then existing with the debts and concentrate agreements and so 
forth." 

As the cases point out, the burden on Halliwell and 

Sedren to void the 19608 Settlement Agreement ia a heavy one, 
particularly since they accepted its benefits in the form of de=- 
ferred payments on the mortgage and accepied the arrangement 
whereby they could obtain $300,060 in bank financing. Moreover, 

in the long and sad record before the Court there is little if 

any evj7*ace that between 1960 and 1968 Halliwell and Sedren 

sorgt:+ oeio themselves through arrangements with outside parties. 
On the contrary, they ware locking to Continental throughout to make 
conecsassions -- which Continental did -~ to keep the operation afloat. 

In denying summary judgment, Judge wen stated that 

“there are questions of fact as to the degree of control and of 
possible duress exercised over plaintiff throughout the period rele- 
vant to this action.” Plaintiffs have now been afforded the oppor= 


tunity €o0 introduce evidence to prove possible duress and the full 
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record is befure the Court. On that fecord, Halliwell and Sedren 


have not established such duress. Rather, it shows the efforts of 


2 


the parties to resolve an impossible situation, the genesis of which 
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igs not attrijutable to Contineatal but to the representations made 


by Sedren and l.alliwell pack in 1959. 


Finally, even assuming that iiallidwell and Sedren had 
proven duress in connection with the 1968 Settlement Agreetient, they 
failed to act promptly in disaffimming the agreement. On the con- 
trary, they accepted the bencfits of the Settlement Agreement for 
ever two years and cven after the initiation of this lawsuit. 
Scientific Holding Co. v. Plessey, Inc., supra at 23. The officers 
apd directors of lialliwell anc Sedren clearly had knowledge of all 
of the facts on which a claim of duress could be based. Despite 
this, they took no action at the time and, indeed, recommended 
approval of the Settlement Agreement to the Halliwell stockholders, 
who were not told of any duress. Not only did Malliwell and Sedren 
not repudiate the Settlement Agreement promptly, but, indeed, affixnned 
it by recommending its ratification to their stockholders. 

The Settlement Agreement was approved by the Board of 
Directors of Halliwell on April 4, 1968, which approval included the 
vote of Cooper, President of Halliwell throughout the period, and 
Was approved without objection by the stockholders of Halliwell at 
a meeting called for the purposis on May 13, 1968, by the unanizous 
vote of 3,602,000 shares out of a total of 11,939,000 shares out- 
standing. On September 26, 1969 Halliwell filed an appropriate re- 
cork the Toronto Stock Exchange disclosing the transaction. 

Halliwell and Sedren suggest that the Settlement Agreement 


was not validly approved by the directors and stockholders of Halliwall ‘’ 


because of the conflict of interest of some cf the directors, Eeneerer » , 


€ 
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concededly, Continental evercised no control over Halliwell at the 


time. If the Halliwell stockholders were not properly informed, 


‘ 
Sale NiTRtlh ae mn 1 Oe Rime ROE EA ANTE a: | | 
,’ 


the fault lay with Halliwell and not with Continental. Moreover, 
paragraph 6 of the Settlement Agreement made it a condition that t 
the Halliwell stockholders not only approve the Settlement Agree~ 
ment but that they also approve an agreement of March 15, 1968 
between Halliwell and the holders of its debentures (90% of which 
were held by Mogel) providing for the cancellation of part of the 
debentures and conversion of the balance into capital stock of 
Halliwell. This is further evidence that Halliwell and Sedren 
found it to their advantage to enter into the Settlement Agreement 
notwithstanding the present allegations of economic control during 
the 1960-1967 period. 

The Settlement Agreement and the debenture agreement were 
gaubmitted to the Halliwell stockholders at a special meeting held 
on May 13, 1968 and both were unanimously approved by the stock- 
holders present in person Or represented by proxy. If Halliwell 
failed to properly comply with Canadian law with respect to the 
stockholders’ meeting or failed to properly inform the stockholders 
of Continental's prior alleged economic control at a time when 
admittedly Continental did not exercise such control, this would 
become a matter between the stockholders of Halliwell and its 
{rectors and management. It does not change the equicies as be- 
tween Halliwell and Continental. * 

yor the foregoing reasons, plaintiffs have not established 


that the settlement Agreement was the product of eoononia Garese . 


caer _— ee 
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exercised by the defendants during the prior period, and in any 
event, plaintiffs failed to repudiate the Settlement Agreement 
promptly, accepted its benefits, and abided by its terms both 
before and after they instituted this action some two years later. 
Accordingly, judgment may be entered dismissing the amended com=- 
Plaint. Prides may also be entered dismissing the defendants! 
counterclaim for alleged services rendered to Sedren prior to the 
Settlement Agreement since the Settlement Agreement @isposed of 
all prior claims between the parties. 

The foregoing constitutes the Court's findings of fact 
and conclusions of law (F.R.Civ.P. 52(a)). 


Settle judgments on notice, 


Dated: New York, N.Y. co 
January/} , 1976. [ ‘ ‘ai / i, 
: 6 
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Pootnotes: 


1/ Purther evidence of this relationship is that Mogel was 

originally Consolidated Mogel Mining, Ltd., and Halliwell 

was originally Consolidated Halliwell, Ltd., and somewhere 
along the line both corporations changed their names to 
International Moyel Mining, Ltd. and International Ha) liwell 
Mines, Ltd. Mogel and ‘Ialliwell also had some comnor, directors. 


Gordon, in his deposition, suggests that Chase Manhattan 
withdraw because the Mogel group was too speculative on the 
Toronto Exchange. 


Reference has been made to an action instituted by Halliwell 
in the New York courts seeking enforcement of the arbitration 
clause which action was dismissed, allegedly because the 
contract had been terminated by the 1968 Settlement Agreement. 


Procurement of materials and supplies for the Sedren mine 
appears to have been handled by Halliwell's Canadian office, 
but only after the requisitions had been cleared by both 
Continental and Halliwell in New York. 


Quebec law also appears to hold that such & contract is voidabia 
and not void. See Civil Code of Quebec, Article 1000; Hely- 


Hutchinson v. Bra head Ltd., [1967] 3 All E.R. 98 (C.Ae, CAV- 
Div.);  Pratte v. La Manufacture de Laine d'Yamachiche, (1876) 
2 Q.L.R. 65 C. e e 


Thus, Continental's statements to Halliwell that it would 
foreclose its mortgage on the Sedren mine is not duress since 
4¢ had every right to do 30. Moreover, Con*inental did not 
foreclose but, instead, granted an extension of time in the 
1968 Settlement Agreement. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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INTERNATIONAL HALLIWELI, MINES, LIMITED 
and LA SOCIETE D'EXPLOITATION FET DE 
DEVELOPEEMENT ECONOMIQUE ml NATURAL D'HAITI, 


sl 
A 


Plaintiffs, 

~against- ; JUDGMENT 
CONTINENTAL COPPER & STEEL INDUSTRIES, INC., 
MORTIMOR S. GORDON, MIDLANTIC NATIONAL BANK, 
as Executor of the Estate of WALTER H. KNORR, SING TO Civ 
SAMUEL M. GOLDMAN and DELLA JACOBS, as 1400 (DBB) 
Executors of the Estate of SAMUEL UNGERLEIDER, 
MARION V. WHEELER, as Executrix of the Estate 
of ARTHUR WHEELER and ELEONORA HARRIS, ROBERT 
HARRIS and JOSEPH STEINHARDT, as Executors of 
the Estate of Harry Harris, 


Defendants. 


This action came on for trial before the Court, 
Hon. Dudley B. Bonsal, District Judge. presiding, on 
September 18, 23 (and 25), 1975, and the issues having been 
duly tried and the decision having been duly rendered by 
the Court and filed on January 13, 1976, it ie 

ORDERED and ADJUDGED that the plaintiffs take 
nothing, that the amended complaint, and the counterclaim 
of defendant Continental Copper & Steel Industries, Inc., 
be dismissed with predjudice and on the merits, and that 
the defendants recover of the plaintiffs their costs of 
action. 


Dated: New York, New York 
January 26, 1976 


Judgment entered January zy, 197% 
‘4 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERNATLONAL HALLIWELL MINES, LIMITED 
and LA SOCIETE D'EXPLOLTATION ET DE 
DEVELOPPEMENT ECONOMIQUE ET NATURAL 
D'HAITI, 


Plaintiffs, 


~against~- 
No. 70 CLV. 1400 (DBB) 
CONTINENTAL COPPER & STEEL INDUSTRIES, 
INC., MORTIMOR S. GORDON, MIDLANTIC NOTICE OF APPEAL 
NATIONAL BANK, as Executor of the 
Estate of WALTER H. KNORR, SAMUEL 
M. GOLDMAN and DELLA JACOBS, as Exec- 
utors of the Estate of SAMUEL UNGER- 
LEIDER, MARION V. WHEELER, as Executrix 
of the Estate of ARTHUR WHEELER and 
ELEONORA HARRIS, ROBERT HARRIS and 
JOSEPH STEINHARDT, as Executors of 
the Estate of HARRY HARRIS, 


Defendants. 


PLEASE TAKE NOTICE that the plaintiffs above named 


hereby appeal to the United States Court of Appeals for 


the Second Circuit from the judgment of the Hon. DUDLEY 
B. BONSAL, District Judge, dated January 26, 1976, and 
duly filed and entered in the Office of the Clerk of this 
Court on January 27, 1976, which judgment ordered and 


adjudged that the plaintiffs take nothing, and that the 


ova 
amended complaint of the plaintiffs be dismissed with prej- 


udice and on the merits, and that the defendants recover of 


the plaintiffs their costs of action. 


Dated: New York, N. Y. 
February 18, 1976 


Yours, etc. 


we 
LOTTERMAN & O' CALLAGHAN 


Att wi for the Plaintiffs 
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Lip fs va 
By; A fan ATM VIMMY A — 
// & Member of the Firm 


[Office & P. O. Address 
“103 Park Avenue 
New York, N. Y. 10017 


683-8281 


SULLIVAN & CROMWELL, Esqs. 

Attorneys for Defendants 

CONTINENTAL COPPER & STEEL INDUSTRIES, INC., 
MORTIMOR S, GORDON, MIDLANTIC NATIONAL BANK, 
SAMUEL M. GOLDMAN and DELLA JACOBS and 
MARION V. WHEELER 

48 Wall Street 

New York, N.Y. 10005 


SHEA GOULD CLIMENKO KRAMER & CASEY, Esqs. 
Attorneys for Defendants 

ELEONORA HARRIS, ROBERT HARRIS and 
JOSEPH STEINHARDT 

330 Madison Avenue 

New York, N. Y. 10017 


Clerk of the Above-Named Court 
United States Court House 
Foley Square 

New York, N.Y. 10007 
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